
Copyright © 2000 New York Public Interest Research Group Fund, Inc. ®
and The Earth Day Coalition, Inc. ®

June 19, 2000



The Proof is in the PermitThe Proof is in the Permit

How to Make Sure a FacilityHow to Make Sure a Facility
in Your Community Gets an Effectivein Your Community Gets an Effective

Title V Air Pollution PermitTitle V Air Pollution Permit

Copyright © 2000 New York Public Interest Research Group Fund, Inc.®

and The Earth Day Coalition, Inc.®

June 19, 2000



Public Participation in the Title V Permitting Process

Public Hearing:  You can request a
public hearing on the draft permit any
time before the end of the 30 day public
comment period.  If the Permitting
Authority holds a public hearing, it
must provide you with at least 30 days
notice. Like written comments
submitted during the public comment
period, comments made at a formal
public hearing, serve as the basis for a
petition to U.S. EPA to object to the
permit.
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After EPA’s 45-day review period ends, the
Permitting Authority can issue the final
permit.  The public can challenge the final
permit in state court within 90 days of
permit issuance (or less—see state law).
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York Public Interest Research Group Fund, Inc., and EPA does not endorse any products
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Introduction

by Keri Powell, New York Public Interest Research Group (New York, NY)

If you are like most people, you are unsure of how to find out whether
an industrial facility that pollutes the air in your community (such as a factory,
power plant, or municipal waste incinerator) is complying with the Clean Air
Act.  Air quality requirements are numerous and complex.  What requirements
apply to the facility that you are concerned about? How do you find out if the
facility is obeying the requirements?

In 1990, the United States Congress passed a law that is designed to help
you answer these questions. Created as part of the Clean Air Act Amendments
of 1990, this law requires all large sources of air pollution and many smaller
sources of hazardous air pollutants to obtain a federally-required permit that
applies to the day-to-day operation of the facility. This new operating permit
program provides members of the public with a way to protect local air quality
by helping make sure that air pollution sources are following the law. The
program is commonly referred to as “the Title V program” (with “V”
pronounced as “five”) because the Clean Air Act Amendments of 1990 are
organized into eleven “titles,” and the requirements for the program are found
in Title V of the amendments.

This handbook will help you ensure that a Title V permit issued to a
facility in your community is as protective of human health and the
environment as possible.

How does a Title V permit help the public determine which
requirements apply to a facility?

A Title V permit includes every “federally-enforceable” air pollution
requirement that applies to a particular facility. A federally-enforceable
requirement stems from the Clean Air Act and can be enforced by the United
States Environmental Protection Agency (“U.S. EPA”) and by the public. This
includes all federal and many state air quality laws that apply to a facility, since
many state requirements merely implement the Clean Air Act. After a Title V
permit is issued for a facility, a member of the public who wants to know
which air pollution requirements apply to that facility can simply request to see
the facility’s Title V permit.
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How does Title V help the public know whether a facility is obeying
applicable requirements?

Title V requires officials at a facility to:

• Keep track of pollution levels and whether pollution control
equipment is being operated and maintained properly. Title V requires
each facility to conduct regular “monitoring activities” such as performing
stack tests and inspections, measuring raw materials and fuel consumption,
and keeping records of facility operating conditions and equipment
maintenance. These monitoring activities must be designed to provide the
public with a reasonable assurance that the facility is complying with all legal
requirements. Monitoring results must be reported to the Permitting
Authority, which is typically the state environmental agency, at least once
every six months.

• Sign on the dotted line. Every 12 months, an official at each facility must
sign a statement certifying whether the facility is in compliance with its
permit. This statement is called a “compliance certification.” The official
may face a stiff fine--or even criminal charges--if he or she signs a false
statement.

• Inform the public. Compliance certifications and monitoring reports must
be sent to the Permitting Authority and then made available to the public.

A well-written permit makes it more likely that a facility that illegally pollutes
the air will be caught. Even better, by alerting a facility to its Clean Air Act
obligations, a well-written permit makes it less likely that the facility will violate
requirements in the first place. The Clean Air Act allows members of the public
and government regulators to take permit violators to court.

What are the characteristics of an effective Title V permit?

An effective Title V permit (1) clearly identifies the requirements that
apply to the facility, (2) requires the facility to perform monitoring that assures
the public that the facility is complying with permit conditions, and (3) provides
the public with the ability to enforce permit conditions.  If a permit is vague
about what counts as a Clean Air Act violation, the public cannot rely upon the
permit as an effective enforcement tool.
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How can a member of the public participate in permit development?

The Clean Air Act provides extensive opportunities for the public to
participate in the development of a Title V permit.  Before a Permitting
Authority can issue a final Title V permit to a facility, the Permitting Authority
must release a draft permit for public review.  In addition, the Permitting
Authority must provide U.S. EPA with an opportunity to review and, if
necessary, object to each proposed permit.  Anyone who participates in the
public comment period for a particular draft permit has the right to petition
U.S. EPA to object to that permit.  If U.S. EPA does not object to the permit,
a petitioner has the right to take U.S. EPA to court for improperly denying the
petition.

To help ensure that a particular facility receives an effective Title V
permit, it is critical that you submit comments on the facility’s draft permit
during the public comment period.  This handbook explains what to look for
when you review a draft permit and how to shape your concerns into effective
comments.

Why is it important to review and comment on a draft Title V permit?

If you have concerns about a facility, the importance of reviewing and
commenting on the facility’s draft Title V permit during the public comment
period cannot be overstated.  For a Title V permit to serve as an effective tool
for enforcing Clean Air Act requirements, it must include all applicable
requirements as well as sufficient pollution monitoring.  In
addition, a permit must be understandable by the public.  If
you participate in the public comment period for a draft
permit, you can advocate for improvements in the draft
permit.  On the other hand, if you wait to get involved until
after a final permit is issued, the only way to remedy a flaw
in the permit is to convince the Permitting Authority to
“reopen” the permit.  Except in unusual circumstances, the
Permitting Authority is unlikely to grant your request to
reopen a permit, particularly when you had the opportunity to comment on the
perceived flaw during the public comment period.  Most likely, if you miss the
public comment period you will have to wait until the permit is renewed
(usually five years) to advocate for improvements.

& Reopen:  Permitting
Authorities reopen
permits to add new
terms and correct
mistakes.  When a
permit is reopened, the
changes in the permit
are subject to a 30-day
public comment period.
See page 12.
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Do I need to be a lawyer or an engineer to review a draft Title V permit?

No. You do not need to be a lawyer or an air pollution engineer to
review a draft Title V permit. The most important qualification is a desire to
protect and improve air quality in your community.

Is it possible to prevent a facility from being built by objecting to issuance
of a Title V permit?

Generally, no. In most cases, a facility is already operating by the time it
receives a Title V permit. This is because under federal law, a new facility is not
required to apply for a Title V permit until after it has been operating for twelve
months (state law might allow for less time).1 This is in contrast to a pre-
construction permit, which a facility must obtain before beginning construction.

If an existing facility is covered by the Title V program, the facility must
obtain a Title V permit in order to continue operating. Keep in mind that the
objective of a Title V permit is not to impose additional emission limits and
standards upon a facility. Rather, the objective is to provide the public, the
Permitting Authority, and the facility with a way to assure that the facility is
complying with existing air quality requirements. Because a Title V permit
typically does not place new emission limits on a facility, the vast majority of
facilities should have no problem obtaining a Title V permit.  (When
developing a facility’s draft Title V permit, the Permitting Authority may
discover that certain air quality requirements that apply to the facility have been
overlooked in the past.  In that case, these additional requirements will be
included in the facility’s Title V permit).  See page 84 for information about
why a facility’s application for a Title V permit might be denied.

How is this handbook organized?

Part One of this handbook explains how to review a Title V permit.
Part Two covers “special topics” that provide more detail on a few important
issues. Finally, reference materials are available in the appendices.

                                                
1 An exception to this general rule occurs when a state merges its pre-construction permit program
with its Title V program.  Under a merged program, a facility must apply for a pre-construction/Title
V permit prior to construction.  Even so, issues that relate exclusively to the Title V portion of a
merged permit are unlikely to hold up construction of a facility.  This is because when problems arise
that relate exclusively to the Title V portion of a merged permit, the Permitting Authority is usually
allowed to go ahead and issue the pre-construction portion of the permit separately so that
construction may begin.
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Where can I locate the federal regulations that lay out the basic
requirements of the Title V program?

The federal regulations that provide the basic requirements of the Title V
program are found in 40 CFR Part 70, often referred to simply as “Part 70.”
Though Part 70 was written by U.S. EPA and not Congress, Part 70
requirements have the force of law. Permitting authorities must comply with
Part 70. Part 70 is included in Part 3, Appendix A of this handbook and is also
available on the Internet at www.epa.gov/oar/oaqps/permits/requirem.html.

How do I obtain government documents that relate to a specific facility
or Title V permit?

As you read this handbook, you will learn about a variety of government
documents that you may want to obtain as you prepare to review a facility’s
draft Title V permit. You may be able to obtain these documents by simply
requesting them informally (by telephone or in person) from U.S. EPA or the
Permitting Authority.  If you are unsuccessful in obtaining government
documents informally, you should file a formal written request under your
state’s open records law. Chapter One in Part Two of this handbook offers
detailed advice explaining how to submit such a request.  If you ask for a
document informally and are told that it does not exist, you may want to
confirm this by submitting a formal open records request.

Terminology:

The terms “law,” “regulation,” “statute,” and “requirement” are used
frequently in this handbook. Unless otherwise stated or made clear from
context, the following definitions apply:

Law: the underlying source for any legally enforceable requirement. Can be a
statute, regulation, administrative order, or judicial decree.

Statute: a law passed by the United States Congress, a state legislature, or a local
government body.

Regulation: legal requirements developed by a state or federal government
agency pursuant to powers delegated to the agency by a statute passed by
elected representatives. Any valid regulation must have been subject to public
notice and comment before final issuance.
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Requirement: Any legally-enforceable condition that flows out of any provision
of law.

Other terms are defined as necessary as they arise in the handbook.



Part One

How to Review a Title V Permit

by Keri Powell, New York Public Interest Research Group (New York, NY)
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Chapter One

Recognizing the Problem

There are many reasons to be concerned about air pollution in your
community. Air pollution may aggravate symptoms of asthma and related
respiratory diseases. In addition, certain types of air pollutants are linked with
cancer and other non-respiratory problems. Finally, air pollution leads to a
variety of environmental problems, including global warming, acid rain,
degradation of coastal waters, depletion of the ozone layer, damage to
sculptures, buildings, and other historical landmarks, and reduced visibility.

Facilities that must get Title V permits emit pollutants that contribute to
these air quality problems. Generally, when a facility owner applies for a Title V
permit, he or she must indicate how much of each pollutant the facility releases
into the air each year.

A. What pollutants are commonly listed in a Title V permit?

Sulfur dioxide (SO2). SO2 reacts with oxides of nitrogen (NOx) and other
substances in the air to form acid rain. Acid rain damages forests, makes lakes
and streams unsuitable for most types of fish, and damages buildings,
monuments, and cars. Also, high concentrations of SO2 can cause breathing
problems for people with asthma. Symptoms include wheezing, chest tightness,
and shortness of breath. SO2 emissions are transformed in the atmosphere into
acidic particles. Long-term exposures to high concentrations of SO2, in
combination with high levels of particulate matter (discussed below), may lead
to respiratory illness, weakening of the lungs' defenses, and aggravation of
existing cardiovascular disease. People with cardiovascular disease or chronic
lung disease, as well as children and the elderly, are most likely to suffer from
health problems linked to elevated SO2 levels.

Particulate Matter (PM)2. PM essentially consists of small particles of soot,
wood smoke, and other compounds in solid or liquid droplet form. PM can
cause respiratory problems, as well as damage to lung tissue and premature
                                                
2 Sometimes you will see this pollutant listed as PM10 or PM2.5. The number refers to the size of
particulate matter. PM10 refers to particulates that are 10 microns in diameter or smaller. PM2.5
refers to particulates that are 2.5 microns in diameter or smaller. The smaller the particulate, the more
dangerous it is to human health. Until recently, U.S. EPA regulations applied to all particulates 10
microns in diameter or smaller as one group. Studies now show that the most serious health threat
comes from particulates smaller than 2.5 microns in diameter.
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death. PM can cause or worsen respiratory diseases and aggravate heart disease.
PM reduces visibility, an issue that is of particular concern at national parks and
other scenic areas.

Carbon Monoxide (CO). The main source of CO is automobile emissions,
but CO is also released by woodstoves and by industrial sources such as boilers
and waste incinerators. The health effects related to CO include visual
impairment, reduced work capacity, reduced coordination, poor learning ability,
and difficulty in performing complex tasks.

Volatile Organic Compounds (VOCs). VOCs combine with oxides of
nitrogen (NOx) in the presence of heat and sunlight to form ground-level
ozone. Ground-level ozone damages lung tissue and can make it difficult to
breathe. Children and people with asthma and other lung diseases are most
susceptible to health problems caused by ground level ozone. When ozone
levels are high, however, even healthy adults may suffer. In addition, some
VOCs are hazardous in small quantities in the absence of any chemical
reaction.

Nitrogen Oxides (NOx). NOx is linked to almost every air pollution problem.
NOx emissions result in the formation of ground-level ozone, acid rain, coastal
water pollution, and reduced visibility. Because NOx can travel very long
distances after being released into the atmosphere, NOx released in one state
can cause environmental damage in another state.

Hazardous Air Pollutants (HAPs). The Clean Air Act regulates 188
hazardous air pollutants. Hazardous air pollutants are toxic in small quantities.
Health problems related to hazardous air pollutants include cancer, respiratory
irritation, nervous system problems, and birth defects. To find out about health
issues related to a particular HAP, go to www.epa.gov/ttn/uatw/hapindex.html or
contact U.S. EPA’s Air Risk Information Support Center at (919) 541-0888.

With the exception of individual hazardous air
pollutants, which are dangerous in very small quantities,
each of the pollutants listed above are widely distributed
across the country. The Clean Air Act refers to these
pollutants as “criteria pollutants.” EPA sets an air quality
standard for each of these pollutants at a level that it
considers safe for human health. A geographic area that
meets or does better than the air quality standard is called an “attainment area.”
An area that does not meet the standard is called a “nonattainment area.” You

& Criteria pollutants:
certain air pollutants that
are widely distributed
across the country.
Their are six criteria
pollutants (CO, PM,
SO2, NOx, O3, and lead).
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can contact your Permitting Authority or U.S. EPA regional office for
information about the attainment status of your area. See
Appendix B for contact information. You can also obtain
information on the Internet about the attainment status
of your area by going to www.epa.gov/docs/epacfr40/find-

aid.info/, clicking on “State Regulation References (1996,
1999)” and then selecting your area from the map.

B. Is there an air pollution problem in my community?

Many people are not concerned about air quality in their community
unless they can actually see the polluted air. Unfortunately, clear air is not
necessarily clean air. In fact, many invisible air pollutants pose serious health
risks.

More than half of all Americans live in places where the air is sometimes
unhealthy to breathe. Surprisingly, air quality in places where people go to
escape the dirt and grime of city life is sometimes worse than air quality in
major U.S. cities. For example, a recent survey indicates that air quality at Great
Smoky Mountains National Park is often worse than air quality in major U.S.
cities.3

Several resources available on the Internet can help you assess air quality
in your region. If you have access to the Internet, you can try the following
websites:

• http://www.scorecard.org/ : This site, maintained by Environmental Defense, Inc.
provides information about hazardous air pollutants according to zip code.
It also provides information about criteria pollutants in each state.  Be sure
to check both hazardous air pollutants and criteria pollutants.

• http://www.epa.gov/airnow/: This site offers real-time ground-level ozone
information for many parts of the country and health information about
other air pollutants.

• http://www.epa.gov/cumulativeexposure/index.htm: Once you reach this site, click on
“air” to reach U.S. EPA’s assessment of estimated 1990 outdoor

                                                
3 Jayne E. Mardock, et. al, “No Escape: A Midseason Look at Ozone in 1999,” Clean Air Network,
Clean Air Task Force, August 1999, p. 3.

& Nonattainment area:
a geographic area in which
the level of a criteria air
pollutant is higher than
allowed under federal
standards.
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concentrations of hazardous air pollutants across the continental United
States.

Box 1.1:  Criteria Pollutants and Hazardous Air Pollutants are Regulated
Differently

As you review a Title V permit, it will be helpful for you to understand the difference between
the way the Clean Air Act regulates criteria pollutants and the way it regulates hazardous air
pollutants.

Criteria Pollutants: For each criteria pollutant, U.S. EPA and state governors identify non-
attainment areas. For some pollutants (CO, PM, O 3), U.S. EPA then classifies the
nonattainment areas.  (For example, for ozone U.S. EPA uses the following classifications:
“marginal,” “moderate,” “serious,” “severe,” or “extreme.”) U.S. EPA also establishes
deadlines by which these areas must be brought into compliance with federal air quality
standards. Each state must submit a “state implementation plan” (“SIP”) to U.S. EPA that
demonstrates how the state will achieve or maintain air quality that satisfies federal standards.
SIPs are primarily made up of state regulations. Once approved by U.S. EPA, a SIP
requirement is federally enforceable (i.e., can be enforced by U.S. EPA and the public). Any
SIP requirement that applies to a Title V facility must be included in the facility’s permit.
More information about SIPs is provided on page 38.  Facilities that release large amounts of
a criteria pollutant may be subject to “New Source Performance Standards” (“NSPS”).  See
page 42 for more information.

Hazardous Air Pollutants: The primary way that EPA regulates hazardous air pollutants is
through implementation of federal “Maximum Available Control Technology” (“MACT”)
standards. Congress identified 189 hazardous air pollutants in the 1990 Clean Air Act. (One
hazardous air pollutant has since been removed from the list.) U.S. EPA must identify
categories of facilities that release these pollutants and establish MACT standards for each
category. State and local environmental agencies may seek delegation from U.S. EPA of the
authority to implement and administer MACT standards.  For a state or locality to receive
delegation, it must demonstrate that the state or local MACT requirements are just as
stringent as the federal MACT requirements.  Any MACT requirement that applies to a Title
V facility must be included in the facility’s Title V permit. Refer to Part Two, page 125 for
more information.
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Chapter Two

 Preparing to Review a Permit

This chapter provides all the information that you need to get started
reviewing a Title V permit.  In particular, this chapter explains how to identify
the Permitting Authority (see below), select a draft permit to review (p. 6),
identify important deadlines (p. 13), and obtain all of the information that you
need to review the draft permit (p. 24).

In this handbook, any agency that is authorized to issue Title V permits
is referred to as “the Permitting Authority.” The Permitting Authority is usually
responsible for air quality in its jurisdiction, not just permits. A state agency
may administer an operating permit program for the entire state or a local
agency may run its own program upon agreement with the state.

A. How does a state or local government agency obtain U.S. EPA
approval to run a permit program?

Under the Clean Air Act, each state was required to submit a proposed
state Title V permitting program to the U.S. EPA for approval by November
15, 1993.  The minimum elements of a state Title V program submittal are set
out in the United States Code of Federal Regulations (CFR) as 40 CFR Part 70.
See Appendix A for a full copy of Part 70. When U.S. EPA approves a Part 70
program, it is approving the relevant state or local laws and regulations, as well
as the Permitting Authority’s plan for administering the Title V program in the
state or locality.

B. Have many state and local agencies submitted proposed permit
programs to U.S. EPA for approval?

Yes. All states and many local agencies submitted a permit program to
U.S. EPA for approval. Most state and local programs submitted to U.S. EPA
for approval did not entirely satisfy the minimum federal requirements for a
Title V program. As a result, U.S. EPA granted “interim approval” to most
state Title V programs. Interim approval means that the state or local agency
can go ahead and issue Title V permits, but the agency must correct certain
flaws in its program prior to receiving full U.S. EPA approval. For any state

Step One in Preparing to Review a Permit:
Identify the Permitting Authority
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program that is currently operating under interim approval, interim approval
extends until December 2001.

C. Do Indian Tribes run their own Title V permit programs?

Although Indian Tribes can run Title V programs, no Tribal program
has been submitted to U.S. EPA. Until Tribal programs are approved, U.S.
EPA is running the Title V program in Indian country. Title V permits for
facilities located in Indian country are issued by U.S. EPA’s Regional offices.
The regulations for EPA-issued permits are found at 40 CFR Part 71 and on
the Internet at www.epa.gov/oar/oaqps/permits.

D. How can I find out who issues Title V permits in my community?

Check Appendix A to find out who issues Title V permits in your
community. Appendix B provides you with the website address for the state
agency and who to contact for more information.

If a state or local agency is approved to issue Title V permits in your
state, the program is operated under state and/or local laws and regulations.
These laws and regulations must comply with 40 CFR Part 70. You need to
obtain a copy of the state permit regulations for the Title V program.

The second step in getting involved in Title V is to identify a facility that
you would like to focus upon. Keep in mind that not every facility is required
to apply for a Title V permit. Most Title V applications will be from large
industrial facilities like factories or power plants. If your region is failing to
meet EPA’s air quality standards, however, smaller facilities might be required
to apply.

A. How do I find out which facilities in my community are covered
by  Title V?

To identify facilities in your community that are covered by the Title V
program, you can get a list of Title V sources from the Permitting Authority.
Some permitting authorities maintain a list of Title V facilities on the Internet.
Appendix B provides relevant website addresses. If the information you need is

Step Two in Preparing to Review a Permit:
Select a Facility
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not on a website, or if you lack access to the Internet, then you can request this
information from your state agency. A single phone call should work, but you
may need to talk to a permit writer or someone at the agency who is familiar
with the Title V program.

B. How does the Permitting Authority decide which facilities need to
apply for a Title V permit?

The Clean Air Act lists the kinds of facilities that must get Title V
permits. The criteria are complicated but are based on (1) the type of facility,
(2) the facility’s capacity to produce pollution, (3) the kind of pollutants
produced at the facility, and (4) the severity of the air quality problems in the
area where the facility is located. If the facility that you are interested in is
already on the list of Title V sources maintained by the Permitting Authority, it
is not necessary for you to grapple with the criteria for determining whether or
not a facility is covered by the Title V program. If you would like more
information about the criteria, refer to Appendix D of this handbook.

C. How do I decide which facility to focus on?

There is no formula for selecting a facility to focus on. You might want to
consider one of the following approaches:

1. Start with a facility located near your community.

The list of Title V facilities you obtain from the Permitting Authority will
probably include the address of each Title V applicant. Alternatively, you could
make a list of who you think the biggest polluters are in your community, and
then check to see if they are included on the Title V list.

2. Select a facility that causes a particularly large amount of
pollution or that releases a pollutant that is of particular
concern.

 To determine which facilities cause the largest amount of pollution, try
looking at the state emissions inventory. The emissions inventory lists every
major air pollution source in the state, and breaks down emissions according to
the type of pollutant emitted. Each state is required to put together an
emissions inventory under Clean Air Act § 110(a)(2). You might be able to
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download your state’s emission inventory from the Internet. If not, you can
contact the Permitting Authority for this information.

You also may want to examine facilities that release pollutants that are
dangerous at low levels—usually classified as “Hazardous Air Pollutants”
(“HAPs”). Hazardous air pollutants are usually suspected of causing cancer,
and they are also associated with a number of other types of health effects.
Facilities that release large amounts of HAPs must produce yearly reports called
“Toxic Release Inventory” (TRI) reports. The results of these reports are
available on the Internet at www.epa.gov/enviro/html/toxic_releases.html. Many
facilities listed in the TRI database do not emit a large enough quantity of
pollution to be eligible for Title V, however, so don’t be surprised if many of
the facilities that submit TRI data are not required to apply for a Title V permit.
Also, some facilities emit hazardous air pollutants that are not reported to the
TRI database.

Finally, U.S. EPA maintains a database of source-specific information called
the “AIRS” database. AIRS, which stands for “Aerometric Information
Retrieval Service,” is maintained by U.S. EPA but relies upon data provided by
state and local pollution control agencies. Some AIRS information is available
on the Internet at www.epa.gov/airs/airs2.html. Sometimes this website will have
useful information about air pollution from facilities located in your area.
Unfortunately, some states agencies do not update this database regularly.
Because of the unreliability of this database, you should not rely upon
information available on the AIRS website as your sole source of information
on pollution emissions.

3. Select a facility that has a history of violating air quality
requirements.

The best way to find out which facilities have violated air quality
requirements in the past is to request records from the Permitting Authority.
Technically, state agencies are required to enter enforcement information into
the AIRS database for facilities that release large amounts of pollution. You can
ask the U.S. EPA Regional Office or your state air pollution control agency
whether the AIRS database is a reliable source of information for facilities
located in your state. If AIRS is reliable for your state, then you might be able
to obtain useful information from U.S. EPA’s AIRSData website, described
above.  If you have difficulty accessing the Internet, or if the AIRSData website
is not helpful, you should consider requesting the actual AIRS enforcement
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reports. In particular, you can ask to see the “FORM 620” reports from the
AIRS database for all facilities in your state or community.

If AIRS is not a reliable source in your state, then ask your state agency
what they recommend. If all else fails, you can examine individual facility files
for inspection reports, community complaints, and notices of violation. You
can also ask to see a list of all facilities that are operating under judicial consent
decrees or administrative orders in your area.

4. Select a facility that has been the subject of community
complaints.

There are several ways to go about obtaining information about
community complaints. You might search back issues of your local paper for
articles about air pollution problems. Or, you could contact environmental
groups in your area and ask if they can help you identify potentially
troublesome facilities. Finally, you could make a request to the Permitting
Authority asking for a copy of any written public complaints submitted to the
agency.

D. What do I do if the facility I am interested in does not appear on
the Permitting Authority’s list of Title V facilities?

If a facility that you are concerned about is not listed as a Title V facility,
you can contact your Permitting Authority and ask about the facility. The
facility might be too small to have to get a Title V permit. Also, the owner of a
facility might avoid having to get a Title V permit by agreeing to get an
enforceable “cap” that limits the amount of pollution the facility can emit. A
“cap” might include a limitation upon the number of hours the facility is
allowed to operate each day. A facility that agrees to a “cap” in order to avoid
getting a Title V permit is called a “synthetic minor” source. The facility will
receive a permit, but this permit is not a Title V permit.  Sometimes these
permits are called “Federally Enforceable State Operating Permits”
(“FESOPs”).  You can ask the Permitting Authority for a list of synthetic
minor facilities. See Part Two, Chapter Four of this handbook for a more
detailed discussion of this topic.

If the facility you are interested in is not listed as a Title V source, or as a
synthetic minor facility, there is a chance that the facility failed to file a Title V
permit application and is in violation of the law.  It is very difficult for the
public to figure out whether a facility that is not listed as a Title V source by the
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Permitting Authority is covered by the Title V program. If you have access to a
technical expert, you may be able to calculate whether the facility’s potential
emissions would be large enough to require a Title V permit. Before doing so,
however, determine whether the Permitting Authority ever sent the facility a
written notification that it is required to apply for a Title V permit. To do this,
simply request that the Permitting Authority provide you with any notice ever
sent to the facility regarding the Title V program. If the facility received such a
request and never responded, there is a strong chance that the facility is
operating without a permit in violation of the Clean Air Act.

E. What do I do if a final permit has already been issued to the facility
that I am interested in?

1. Request a copy of the final permit and any monitoring
reports.

If you discover that a final permit has already been issued to the facility
that you are most interested in, the first thing to do is request a copy of the
permit. If the permit was issued more than six months ago, the facility was
already required to submit reports of any required monitoring to the Permitting
Authority. If you are not satisfied with the monitoring reports or if none have
been submitted, you can also request access to any monitoring records that the
facility is required to maintain under conditions of its permit. Once you file a
request, the Permitting Authority must obtain the records from the facility.

2. Examine the monitoring reports to determine whether the
facility is complying with its permit.

By examining the records maintained by the facility you should be able
to determine whether the facility is violating its permit. Under the Clean Air
Act, a member of the public can bring a lawsuit in federal court against a
facility that is violating its permit.

3. Be alert for when the Permitting Authority renews, reopens,
or makes significant changes to the permit.

When a permitting authority renews, reopens or make a significant
change to a permit that has already been issued, you will have the opportunity
to receive notice, review a draft, make comments, and request a public hearing,
just as you do when a permit is first issued. If you live in a state that has nearly
all of its permits issued, then you should already be thinking about how to get
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involved with permit revisions, reopenings and renewals. Or, if you are
interested in just one facility and it has already gotten its Title V permit, you’ll
need to understand your rights to participate in these proceedings. You can ask
the Permitting Authority to put your name on a mailing list of persons who
want to receive notice of permit revisions, reopenings and renewals for one or
more facilities. Be aware that you may be the first person to ask your permitting
authority to create this type of mailing list.

a. What kinds of permit revisions will I have a chance to comment on?

When a facility makes a change in its operations, it will generally need to
apply for a revision to its title V permit. You will have a chance to review the
most environmentally significant permit changes at a facility. These changes are
called significant modifications. Your state’s permitting regulations will define
the type of revisions that fall into this category. The Permitting Authority must
provide public notice of the draft permit revision. You will have a chance to
look at the application for the revision and the draft permit plus a chance to
comment and request a public hearing. When a facility makes changes that are
less environmentally significant, you will not get prior notice of the permit
revision or a chance to comment. These less significant changes at a facility are
usually called minor modifications or administrative revisions.

When you comment on a draft permit revision, the Permitting Authority
will consider your comments on the parts of the permit that are changing, not
the parts that remain the same.

U.S. EPA is considering changes to 40 CFR Part 70 that would affect
the public’s ability to comment on certain types of permit revisions. You will
have a chance to comment on these proposed changes to 40 CFR Part 70. The
proposed regulation will be published in the Federal Register. If the
requirements in Part 70 change, then States will be required to change their
program requirements.

b. When do permitting authorities provide notice of permit renewals?

Title V permits must expire after 5 years. A few permits expire after a
shorter term. Facilities must submit applications for renewal at least 6 months
before their permits expire. Once the Permitting Authority has considered the
renewal application, it will notify the public that the draft permit is available for
public review and comment. Renewal is your chance to let the Permitting
Authority know if the permit has not been doing a good job. If you think the
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periodic monitoring has been inadequate, that some of the terms are too vague
to be enforceable, etc. this is your opportunity to request changes. (You will
learn about what to look for in a draft permit later in this handbook).

c. When and why do permits get reopened?

Permits get reopened when:

• Additional requirements become applicable to the facility and there are 3
years or more left before the permit expires;

• Additional requirements become applicable to the facility and the facility is
an affected source under the acid rain program (this applies primarily to
large power plants);

• The Permitting Authority or U.S. EPA finds that there is a material mistake
in the permit or that part of the permit is based on inaccurate statements in
the permit application; and

• The Permitting Authority or U.S. EPA finds that the permit needs to be
changed so that it will assure that the facility is complying with all of the
requirements that apply to it.

The most common situation for reopening a permit is when EPA issues
a new standard, such as a MACT standard (Part Two, Chapter Five of this
handbook), and the facility that is subject to the standard has been issued a
permit within the last 2 years. In this case, the permit will be reopened so that
the MACT standard can be added to the permit. If there is less than 3 years left
before the permit must be renewed, then the MACT standard will get added at
renewal. Of course, even before renewal, the facility will have to comply with
the MACT standard because once a standard goes into effect, facilities that are
subject to the standard must comply with it regardless of whether the standard
has been incorporated into the permit.

Before a permit is reopened, the Permitting Authority must notify the
facility that it intends to reopen the permit. When you comment on a draft of a
reopened permit, the Permitting Authority will consider your comments on the
parts of the permit that are being reopened, not the parts that remain the same.
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d. How can I request that a permit be reopened?

If you believe that there are grounds for reopening a permit, you can
bring this to the attention of the Permitting Authority in writing. If you don’t
get the results you want, you can notify U.S. EPA in writing. If U.S. EPA
agrees with you, then the Permitting Authority will have to reopen the permit.
If you notice a serious problem with a permit but you missed the public
comment period, then consider whether the problem meets one of the four
tests discussed on page 12 for when a permit should be reopened. For
example, if the permit does not include enough monitoring (p. 32) or a permit
term is not practicably enforceable (p. 30), you can make the argument that the
permit must be reopened because it does not “assure compliance with the
applicable requirements” (which is the fourth test listed above on the bulleted
list). Here’s another example:  If you find that the permit is flawed because the
facility did not include a term from its pre-construction permit in its
application, you can argue that the permit should be reopened, based on the
second test discussed above.

To participate effectively in the Title V program, you should understand
what happens at each stage of the permitting process. Deadlines are extremely
important in the process. If you miss the deadline for submitting
comments on a draft, you will lose your right to challenge the final
permit. This section begins with a brief overview of the various stages in the
permitting process. The overview is followed by a detailed explanation of each
stage.

A. What are the essential elements of the permitting process?

First, the facility owner is required to submit a permit application. Based
upon information provided in the permit application, the Permitting Authority
develops a “draft” permit. The draft permit is then released to the public for a
30-day “public comment period.” Any public comments must be submitted to
the Permitting Authority by the end of the 30-day period. This handbook is
intended to help you develop effective comments during the 30-day public
comment period.

Step Three in Preparing to Review a Permit:
Identify Important Deadlines
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During the public comment period, you can request a public hearing in
addition to submitting written comments. Written comments must be
considered by the Permitting Authority whether or not a public hearing is held.
After weighing any public comments, the Permitting Authority will decide
whether to make changes in the draft permit. Before a final permit is issued, the
Permitting Authority must submit the draft permit to U.S. EPA for a 45-day
review period. Note that in some states U.S. EPA’s 45-day review period runs
at the same time as the 30-day public comment period. You need to find out
whether your state’s regulations allow these review periods to overlap.

When the draft permit is submitted to U.S. EPA, it becomes a
“proposed” permit. A proposed permit becomes final if U.S. EPA does not
object to it. If U.S. EPA does nothing, the proposed permit will become final
exactly as it was written by the Permitting Authority. If U.S. EPA rejects a
proposed permit, the Permitting Authority must either (1) deny the permit, or
(2) revise and resubmit the permit to U.S. EPA within 90 days of U.S. EPA’s
rejection notice. If the Permitting Authority misses the 90-day deadline, the
Permitting Authority loses control over the permit. U.S. EPA is then required
to either deny or rewrite the permit.

If U.S. EPA fails to reject a proposed permit, any member of the public
who submitted comments during the public comment period may petition the U.S. EPA
Administrator to reject the permit. Such a petition must be submitted within 60
days after U.S. EPA’s 45-day review period ends. After receiving a petition,
U.S. EPA has 60 days to respond.

If U.S. EPA denies a petition, the petitioner may bring a lawsuit against
U.S. EPA challenging the denial in the federal Court of Appeals where the
facility is located. Moreover, anyone who participated in the public comment
period can challenge a final permit by bringing suit against the Permitting
Authority in state court.4

B. When were Title V permit applications due for existing facilities?

Title V permit applications were due for existing facilities one year after
the effective date of the Title V program approved for your area. The permit
application deadline has passed for all but a handful of facilities. Turn to
Appendix A to determine the effective date of your state or local Title V
program. After the application deadline expires, any Title V facility operating

                                                
4 If the permit is issued by an Indian Tribe, there may be an alternative way to challenge the permit.
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without a permit application on file with the Permitting Authority is violating
the Clean Air Act.

C. When is a new facility required to apply for a Title V permit?

Any new facility must apply for a Title V permit within 12 months after
beginning to operate. Note that a new facility must comply with Clean Air Act
requirements during the first 12 months of operation. Also, anyone who
proposes to build a new facility is required to obtain a “preconstruction
permit” before beginning construction.

D. What happens if a facility misses the permit application deadline
or fails to submit a complete application before the deadline?

If a Title V permit applicant submits a complete application by the
applicable deadline (established under state permit program regulations), the
applicant receives a “permit application shield.” This means that while the
Permitting Authority is processing the permit application the facility may
continue to operate. The permit application shield provides an exception to the
general Clean Air Act rule that no facility that is covered by the Title V
program may operate without a permit. If a facility owner fails to file a
complete application by the application deadline, the facility is not protected by
the permit application shield and is operating in violation of the Clean Air Act.
But here’s the catch: unless the Permitting Authority determines that an
application is incomplete within 60 days after it is submitted by the applicant,
the permit application is automatically deemed complete and the facility is
protected by the permit application shield. If the Permitting Authority
determines that an application is incomplete, it notifies the facility in writing
and requests additional information.

Many facilities across the country failed to submit complete permit
applications by the applicable deadline. Even though the vast majority of these
facilities did submit applications, they are not protected by the permit
application shield. In fact, once a facility misses the application deadline, it can
never be protected by the permit application shield. As a practical matter, it
probably does not matter that a facility is not protected by the permit
application shield so long as it has now submitted a permit application.
Permitting authorities are more likely to bring enforcement actions against
facilities that entirely failed to file an application. Also, while the Clean Air Act
authorizes “any person” to bring a lawsuit against a facility that misses the
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application deadline, such a lawsuit would probably be unsuccessful against a
facility that was simply late filing its application.

E. If a facility’s permit application is deemed “complete,” can the
Permitting Authority still request additional information?

Yes. Even after an application is deemed complete, the Permitting
Authority may request additional information if it is needed to process the
application. The Permitting Authority must request such information in writing
and set a reasonable deadline for the applicant to respond. If the applicant
misses the deadline, the facility is no longer protected by the permit application
shield.

F. How much time does the Permitting Authority have to consider a
permit application?

Once the Title V program is in full swing (after the first 3 years of
operation in your area), permitting authorities will be required to take final
action on each permit application within 18 months after its submittal. (Final
action refers to the Permitting Authority’s decision to issue or deny a permit).
The Clean Air Act makes an exception for the first three years of the program.
To obtain U.S. EPA approval to administer a state or local permitting program,
each Permitting Authority was required to submit a transition plan for
processing permit applications submitted by existing facilities. Under the
transition plan, most permitting authorities were required to take final action on
all permit applications for existing facilities within three years after the effective
date of the approved permitting program.  Nearly every Permitting Authority
has already missed the three year deadline.

G. How do I know when the public comment period begins for a
permit that I am interested in?

Once the Permitting Authority develops a draft permit, the permit must
be released for public comment. The Permitting Authority must give the public
at least 30 days to submit comments on a draft permit.

The public comment period begins when the Permitting Authority
publishes a public notice announcing that the draft permit is available for
public review. According to federal regulation, the notice must be published in
“a newspaper of general circulation in the area where the source is located or in
a State publication designed to give general public notice.” 40 CFR § 70.7(h)(1).
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Some permitting authorities publish a newspaper notice (usually in the legal
notice section) and a notice in a state publication. The notice must include:

• name of the facility;
• name and address of the Permittee;
• name and address of the Permitting Authority;
• activities covered by the draft permit;
• any emissions change involved in the permit action;
• who to contact for more information;
• how to get a copy of the draft permit and supporting materials;
• how to submit comments;
• time/place of any hearing already scheduled, and
• how to request a hearing if a hearing isn’t already scheduled.

See 40 CFR § 70.7(h)(2). A sample public notice is on the next page.
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PUBLIC NOTICE
STATE OF WYOMING

Department of Environmental Quality/Division of Air Quality
Air Pollution Source

Proposed Operating Permit

Section 30(d)(ix) of the Wyoming Air Quality Standards and Regulations provides that,
prior to final determination on an application for a Section 30 operating permit,
opportunity be given for public comment and public hearing on the information
submitted by the owner or operator and on the proposed draft permit. The regulation
further requires that such information be made available to the public and that the public
be allowed a period of thirty (30) days in which to submit comments. A public hearing
will be conducted only if, in the opinion of the Administrator, sufficient interest is
generated or if an aggrieved party requests a hearing within the 30 day public comment
period.

Notice is hereby given that the State of Wyoming, Department of Environmental
Quality, Division of Air Quality, proposes to issue an initial Section 30 operating permit
to the following applicant for the Echo Springs Gas Plant in Carbon County, Wyoming:

Williams Field Services Company
P.O. Box 58900

Salt Lake City, Utah 84158

The Echo Springs Gas Plant is located in the South ½ of Section 1, Township 19
North, Range 93 West, Carbon County, Wyoming (approximately eight miles southeast
of Wamsutter, Wyoming). The facility is involved in the extraction of natural gas liquids
from gas received by pipeline and recompression of the residue gas for further
transportation by pipeline. The pollutants of primary concern from this facility are
nitrogen oxides (NOx), carbon monoxide (CO) and volatile organic compounds (VOCs).
A copy of the permit draft, the application, all relevant supporting materials, and all other
materials available to the Division that are relevant to the permit decision may be
obtained by contacting Michael Stoll, Operating Permit Program Manager, Division of
Air Quality, Department of Environmental Quality, 122 West 25th Street, Cheyenne,
Wyoming 82002 at (307) 777-3784. Interested parties may examine these materials in the
Division’s Cheyenne office. Arrangements can be made with the Division to copy
relevant materials, if necessary (a fee will be assessed for reproduction). In accordance
with the Americans with Disabilities Act, special assistance or alternate formats will be
made available upon request for individuals with disabilities.

Public comments must be received no later than March 2, 1998. Comments or
requests for a hearing should be directed to Dan Olson, Administrator, Division of Air
Quality, Department of Environmental Quality, 122 West 25th Street, Cheyenne,
Wyoming, 82002. All comments received by the close of business on March 2, 1998 will
be considered in arriving at a final determination on the issuance of this permit and will
be retained on file in the Cheyenne office.

Each Permitting Authority creates its own format for public notices.
Regardless of the format, all information listed on page 17 must be included in
the notice. If the public notice for a draft permit that you are reviewing does
not include all required information, make a note of the missing information.
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You can identify and comment on problems with the public notice in any
comments you submit during the public comment period on the draft permit.

In addition to publishing a notice as described above, federal regulations
require the Permitting Authority to mail the public notice to any person who
requests to be on a mailing list. If you already know which draft permits you
wish to review, then you can request to be on a mailing list for notification
when those draft permits are released for public comment. If you have not yet
decided which draft permits you wish to review, or if you plan to review a large
number of draft permits, then you can find out where your Permitting
Authority publishes public notices. If the Permitting Authority publishes a
weekly bulletin that notifies the public of permit actions, you should find out
how to get a copy of the bulletin. You can also request to be placed on the
mailing list for every Title V facility in your area.

Make sure that you know exactly when the deadline is for submitting
public comments. Except in rare circumstances, if you miss the deadline for
submitting comments you lose your right to petition U.S.
EPA to veto the permit. In addition, you lose your right to
challenge issuance of the permit in state and federal court.
Because of the importance of the deadline, you should get
proof when you submit your comments that they are
submitted on time. If you hand deliver your comments,
ask the person who accepts the comments to sign and
date a statement that says that they received the comments
prior to the end of the public comment period. If you
send the comments by overnight mail, save the dated
receipt. If you send your comments by regular mail, there
is no guarantee that the Permitting Authority will receive them before the end
of the comment period, and you will not have a record to rely upon.

H. Will the Permitting Authority respond to my comments?

While federal regulations do not require the Permitting Authority to
provide a written response to your comments, many state laws do require such
a response. Even if the Permitting Authority does not modify the draft permit
in response to your comments, your comments will form the basis for your
petition to U.S. EPA requesting that the agency veto the permit.

If the Permitting Authority makes substantial changes to the draft permit
after the public comment period and does not release the revised permit for a

Except in rare
circumstances, if you
miss the deadline for
submitting comments
you lose your right to
petition U.S. EPA to
object to the permit.
You also lose your
right to challenge a

bad permit in state or
federal court.
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new public comment period, you can argue that the public must be given a new
opportunity to review the draft permit before the permit is submitted to U.S.
EPA for review.  Be aware that Part 70 does not explicitly require that the
public or commenters be given a copy of or even notice of the proposed
permit that is sent to U.S. EPA for review.  You may be tipped off to
substantial changes to the draft permit if the Permitting Authority provides you
with a written response to your comments.  Otherwise, you may want to ask
U.S. EPA or the Permitting Authority for a copy of the proposed permit that
was submitted to U.S. EPA for review.

I. If I want a public hearing on a draft permit, when and how do I
request one?

If you want a public hearing, you must request it during the applicable
public comment period. The procedure for requesting a public hearing varies
according to state law. The Permitting Authority must provide information
about how to request a public hearing in the public notice announcing the
availability of the draft permit for public review.

40 CFR Part 70 says that the Permitting Authority must provide an
“opportunity for public comment and a hearing on draft permits.” Some states
interpret this phrase as requiring the Permitting Authority to hold a public
hearing whenever one is properly requested during a public comment period.
Other states interpret this phrase more narrowly.

If you want a public hearing, your best strategy is to determine the
relevant standard under state law. If state law requires you to satisfy a particular
standard, make sure your request includes whatever facts, concerns, and
arguments you have that show how you have met the standard. Be sure to
assert that the Permitting Authority is required to hold a hearing because your
comments satisfy the state law standard for when a public hearing is required.
If the Permitting Authority denies your request for a public hearing, consider
raising this issue with U.S. EPA. Under 40 CFR § 70.8(c)(3), the U.S. EPA
Administrator has the authority to reject a proposed Title V permit if the
Permitting Authority does not provide adequate procedures for public
participation.

The deadline for requesting a hearing is usually the same as the deadline
for submitting written comments. This information should be included in the
public notice. If it is not, you can call the contact person listed in the public
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notice and ask. The Permitting Authority must give notice of any public
hearing at least 30 days in advance of the hearing.

J. When does U.S. EPA’s review period begin and what does it involve?

When the Permitting Authority is satisfied with a draft permit, it must
submit the draft permit to the regional U.S. EPA office for a 45-day review
period. At the time the draft permit is submitted to U.S. EPA, it becomes a
“proposed permit.” Note that in some states U.S. EPA agreed to allow its 45-
day review period to run at the same time as the 30-day public comment
period. You need to find out whether your state’s regulations allow these
review periods to overlap.

During the 45-day review period, U.S. EPA must object to a proposed
permit if the agency determines that the proposed permit does not comply with
federal laws or regulations. In addition, U.S. EPA can choose to object to a
proposed permit if the Permitting Authority does not provide U.S. EPA with
sufficient supporting information to allow for meaningful U.S. EPA review or
if the permitting authority fails to follow the right procedures for public
participation. If U.S. EPA does not object to a permit, the Permitting Authority
may issue it as a final permit.

While every permit must be submitted to U.S. EPA for the 45-day
review period, U.S. EPA is not required to review every proposed permit. In
fact, even if the U.S. EPA decides not to review a proposed permit, the
Permitting Authority can issue it as a final permit at the end of the 45-day U.S.
EPA review period. Each regional U.S. EPA office has its own policy on
selecting permits to review, but U.S. EPA suggested a target of reviewing at
least ten percent of all permits proposed for facilities in each of U.S. EPA’s ten
regions. U.S. EPA is most likely to review proposed permits for very large or
controversial facilities. If you are interested, you can ask for a copy of the
permit review policy from the U.S. EPA Regional Office in your area.

K. What happens if U.S. EPA objects to a permit?

If U.S. EPA chooses to object to a permit, it must give the Permitting
Authority a written explanation for the objection, and give the Permitting
Authority 90 days to submit a revised version of the proposed permit to U.S.
EPA. If the Permitting Authority misses the 90-day deadline, U.S. EPA will
either deny the permit, or develop a new permit for the facility independent of
the state or local Permitting Authority.
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L. When does a permit become final?

If U.S. EPA does not object to the proposed permit, the Permitting
Authority may issue it as a final permit at the conclusion of U.S. EPA’s 45-day
review period. In some cases, U.S. EPA will waive its right to a full 45-day
review period.

M. How can the public challenge a permit after it becomes final?

Even though a permit is final, opportunities to challenge the permit still
remain. A low-cost option that does not require a lawyer is to petition the U.S.
EPA Administrator to object to the permit. A petition to the Administrator
must be submitted within 60 days after the end of U.S. EPA’s review period.
After you submit a petition, the Administrator has 60 days to respond. A
detailed discussion of how to petition the Administrator to object to a permit
begins on page 90 of this handbook.

In addition to petitioning the Administrator to object, once a permit
becomes final any person who participated in the public comment period may
sue the Permitting Authority in state court on the basis that the Permitting
Authority issued a permit that violates the law. The deadline for challenging a
permit in state court varies from state to state, but can be no later than 90 days
after final action on the permit. Refer to Box 6.1 on page 93 for more
information about state court remedies.
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Chart 2.1:  Public Participation in the Title V Permit Process

Public Hearing:  You can request a
public hearing on the draft permit any
time before the end of the 30 day public
comment period.  If the Permitting
Authority holds a public hearing, it
must provide you with at least 30 days
notice. Like written comments
submitted during the public comment
period, comments made at a formal
public hearing, serve as the basis for a
petition to U.S. EPA to object to the
permit.

30 days

Draft Permit
Released for

Public Comment

Review Facility File,
Permit Application, and

Draft Permit

Submit Comments
to the

Permitting Authority

Permitting Authority
Considers Public

Comments and Forwards a
Proposed Permit to EPA

EPA Receives Proposed
Permit and 45-day EPA
Review Period Begins

If comments
received, may take

several months

EPA ObjectsNo longer than 45
days unless EPA

objects to the permit.
In a few states, runs

concurrently with the
public comment

period.

PA Resubmits

Permitting Authority must
revise and resubmit permit

to EPA within 90 days.

No Objection

Following EPA’s Review
Period, the Public has 60
Days to Petition EPA to

Object to the Permit

Petitioner Can Sue EPA in
the U.S. Court of Appeals

for Improper Denial of
Petition

Petition period is 60
days.  After Petition
is submitted, EPA

has 60 days to
respond.

Petition to EPA

Petition
Granted

EPA has 60 days to
Consider the Petition

Petition
DeniedAfter EPA’s 45-day review period ends, the

Permitting Authority can issue the final
permit.  The public can challenge the final
permit in state court within 90 days of
permit issuance (or less—see state law).
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As soon as possible after you select a draft permit to review, you should
begin gathering information about the facility. Even before the release of the
draft permit for public comment, you can ask the Permitting Authority for a
copy of the facility’s permit application as well as access to information about
the facility that the Permitting Authority maintains in its files.

Once the public comment period begins, you should request a copy of
the draft permit immediately. In some states, you can get draft permits on the
Internet. If you do not already have the permit application when the comment
period begins, don’t forget to request it along with a copy of the draft permit.
You should not be required to file a formal open records request for either the
draft permit or the permit application once the public comment period begins.
A phone call should be sufficient.

A. Why should I get a copy of a Title V permit application for a
facility that I am interested in?

Information provided in a facility’s permit application will help you develop
effective comments on the facility’s draft permit. Getting the application prior
to the start of the public comment period will give you a head start in
developing your comments on the draft permit. A discussion of helpful
information that can be obtained from the permit application can be found on
page 45.

B. What information should I look for when I review a facility file?

Agency files typically contain enforcement history—including records of
inspections, official notices of violations, and administrative consent orders. In
addition, they may contain reports that the facility has submitted, letters
exchanged between the facility and the Permitting Authority, monitoring
protocols and stack test results. By reviewing the file, you might discover that
the facility has a pre-construction permit or that the facility has had trouble
complying with a certain regulation. This will most certainly be relevant to your
review of the draft permit. Don’t be discouraged if you have a difficult time
understanding the more technical reports and monitoring data.

Step Four in Preparing to Review a Permit:
Obtain All Necessary Information
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The most important aspect of file review is to identify:

• the type of monitoring information that the facility is already
submitting on a regular basis (for example: monthly reports of how
much fuel is burned at the facility);

• any compliance schedules or consent orders (these mean that the
facility has not been complying with its requirements and they will
usually contain a list of milestones or remedial steps the facility must
take);

• any permits issued to the facility other than the Title V permit, such
as a construction permit (most prior permits are a source of
requirements that must be incorporated into the Title V permit);

• any disputes over conditions included in the draft Title V permit (for
example, you might find letters exchanged between the Permitting
Authority and the applicant discussing permit conditions);

• any evidence that the facility is violating a legal requirement
(monitoring reports might demonstrate a violation, or letters from
the Permitting Authority to the applicant might discuss ways that the
facility could bring the facility into compliance with the law).

The file might include letters and memoranda that identify problems at the
facility and/or with the draft permit for you.

C. What do I do if I want to see lots of files?

If you plan to review a large number of Title V permits, you should go
ahead and request access to all facility files that you might be interested in,
including permit applications, inspection and monitoring reports, compliance
plans and enforcement actions. In your request, explain that you will not be
able to review all of these files at once, but would like to establish a schedule so
that you can review the information at a reasonable pace. Make sure that you
request “access” rather than “copies” of these documents! Typically, the agency
will allow you to review the documents in permit files at their office. As you
review the files, obtain a copy of any document that seems relevant.
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D. How much will it cost to copy what I need?

Many permitting authorities require you to pay for the cost of
photocopying draft permits and permit applications.5 These fees range from
$0.10 to $0.50 per page, with most states charging $0.25 per page. Many
permitting authorities will waive fees for individuals or organizations that wish
to use the information to benefit the public. See the sample open records
request on page 99 for language that asks for a fee waiver.

E. What should I do if I run into problems with getting to see or copy
files?

Document any problems that you have in obtaining a draft permit, a
permit application, or any other supporting documentation necessary for you to
effectively review a draft permit. A permit cannot be issued if the public is not
provided a reasonable opportunity to review the draft permit. You can describe
any problems that you encounter in the comments you submit during the
public comment period.

If you are unable to resolve a problem with the Permitting Authority, ask
your Regional U.S. EPA office for assistance.

                                                
5 The Clean Air Act requires that permit fees be set at a level that covers the cost of running the Title
V program.  There is an open question as to whether the cost of photocopies are included under the
cost of running the program.  You may want to raise this issue with your state or local permitting
authority.
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Chapter Three

 Common Problems in a Draft Title V Permit

This chapter provides an overview of common problems with Title V
permits. This overview is meant only to give you an idea of what you might
encounter when you review a draft permit. A detailed explanation of how to
review a permit begins on page 35.

What are common problems in a draft Title V permit?

Though Congress created the Title V permitting program to increase
facility compliance with air quality requirements, a poorly written permit could
lead to the opposite result. Weak permits that slip through review by U.S. EPA
and the public could protect permit holders from enforcement even as they
continue to violate air quality laws. It is not unusual to identify the following
problems in Title V permits:

• The permit misapplies an applicable requirement or improperly identifies
a requirement as inapplicable. (p. 28).

• A permit condition is too vague to be enforceable.  (p. 30).

• The permit leaves out requirements contained in permits issued prior to
application for a Title V permit (e.g. state operating permits or pre-
construction permits).  (p. 31).

• The permit lacks monitoring and reporting requirements sufficient for
the public and government regulators to determine whether the facility is
in compliance. (p. 32).

• The permit limits the type of evidence members of the public and
government regulators may rely upon to show that the facility is
violating an air quality requirement.  (p. 33).

• The permit improperly prevents the U.S. EPA and the public from
enforcing certain requirements. (p. 34).

This list of potential problems with a Title V permit is not comprehensive.
It is meant only to illustrate why it is important for people who are concerned
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about air quality in their communities to get involved in the Title V program.
The following discussion provides details on each of the problems listed above.

A. The permit misapplies an applicable requirement or improperly
identifies a requirement as inapplicable.

Example:

A draft permit condition incorporates a SIP requirement by stating that “all perchloroethylene
dry cleaners who generate 75,000 dollars per year in revenue must conduct a visual inspection
of the dry cleaning system at least once a week for perceptible leaks.”

The underlying SIP requirement also requires corrective action. (“Perceptible leaks shall be
repaired within 24 hours of detection.”)  The corrective action portion of the requirement is not
included in the draft permit.

At the very least, the misapplication of an applicable requirement misleads
the public about how the requirement applies to the facility. In most cases, the
misapplication of a requirement will make it difficult to enforce the
requirement properly. This is because most Title V permits include a permit
shield. In the example above, the public would have trouble enforcing the duty
to repair leaks if the permit contained a shield.

1. What is a permit shield?

 A permit shield is language in a permit that limits the rights of the public,
U.S. EPA, and the Permitting Authority to sue a facility for violating an air
quality law. If the permit contains a shield (and most permits do), then the
facility is considered to be in compliance with any air quality requirement
mentioned in permit so long as it complies with permit terms. The permit
shield is not a problem if the permit correctly includes all the requirements that
apply to a facility.

For the permit shield to protect a facility from enforcement of a particular
requirement, the requirement must be described in the permit as not applying
to the facility. This determination must be included in the text of the permit or
as an attachment. A facility cannot be excused from a requirement simply
because it was overlooked by the Permitting Authority when the Title V permit
was created. The Permitting Authority may not shield the facility with a generic
statement that any requirement that is not included in the permit does not
apply to the facility.
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2. Why does Part 70 allow permit shields?

A Title V permit benefits the permitted facility by providing notice of all of
the requirements that apply to the facility and what the facility must do to
comply with those requirements. If a facility is not protected by a permit shield,
then the facility can be sued for violating an applicable air quality requirement
even if it is complying with the terms of the permit if it turns out that the terms
of the requirement were incorporated incorrectly into the permit. Many
permitting authorities choose to include a permit shield in Title V permits to
provide facilities with certainty that if they comply with the terms of their
permits, they are considered to be in compliance with the air quality
requirements covered by the permit.

3. What should I look for when I review the permit shield
language in a draft permit?

Here’s an example of typical language in a Title V permit that creates a
permit shield:

Compliance with the terms of this permit shall be deemed compliance with
applicable requirements as of the date of permit issuance provided that:

1. Such applicable requirements are included and are specifically identified in the
permit; or

2. the Permitting Authority has determined in writing that other requirements
specifically identified are not applicable to the source, and the permit includes
the determinations.

Note that the problems with the permit shield are not generally mistakes in
how the permit shield language is drafted. The problems happen when the
Permitting Authority (1) misapplies an applicable requirement, or (2) makes a
mistake in deciding that a particular requirement does not apply to the facility.
If the Permitting Authority misinterprets the effect of a statute or regulation as
it applies to a facility and the permit includes a permit shield, the facility only
needs to obey the terms of the permit, not the correct interpretation of the law,
until the permit is reopened and corrected. Moreover, if the Permitting
Authority mistakenly finds that a requirement is not applicable and excludes the
requirement from the permit, the facility is shielded from enforcement related
to the excluded requirement until the permit is reopened and corrected.
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Since the permit shield applies only to air quality requirements that are
specifically mentioned in the permit, the primary concern is whether the
requirements that are included in the permit are applied correctly. Sometimes a
particular regulation applies to facilities in a variety of ways. For some facilities
the regulation might simply require the facility operator to calculate the facility’s
pollution levels, and keep them on file. Under the same regulation, another
facility might be required to install additional pollution control equipment. As a
result, a permit might identify the regulation as applicable to the facility, but
exempt the facility from complying with the regulation’s most stringent
requirements. Even if it is later discovered that the regulation was applied
incorrectly, the facility cannot be sued for failure to comply with the shielded
regulation unless the permit is changed.

4. What can I do if a facility’s permit has already been issued
and I believe that it does not include all the requirements
that apply to the facility?

If, after a permit is issued, the Permitting Authority recognizes that the
permit does not ensure compliance with all applicable requirements, the
Permitting Authority should “reopen” the permit and make necessary
adjustments. If you believe that a permit is allowing a facility to violate air
quality laws, you can bring this to the attention of the Permitting Authority. If
that doesn’t work, you can petition the EPA Administrator to reopen the
permit. It may be difficult to persuade the Permitting Authority to reopen the
permit. Thus, it is far better to identify problems with a permit before the permit
becomes final.

A more detailed discussion of how to make sure that a draft permit
correctly reflects the requirements of the underlying statute or regulation begins
on page 65.

B. A permit condition is too vague to be enforceable.

Example:

A draft permit condition provides that “the incinerator must be maintained and inspected as
suggested by the manufacturer’s specifications.”

A Title V permit cannot be relied upon as an effective enforcement tool
if the permit is unclear about what counts as a permit violation.  Whether a
permit condition is enforceable is referred to as “practical enforceability.” The
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above condition is not enforceable because it does not identify the particular
“manufacturer’s specifications.”  Moreover, since the manufacturer’s
specifications are written only as suggestions to the operator, the facility could
claim that certain aspects of the specifications are not necessary for one reason
or another.  For a permit condition to be enforceable, the permit must leave no
doubt as to what the facility must do to comply with the condition.

This topic is discussed in more detail on page 69.

C. The permit leaves out requirements contained in a permit issued
prior to issuance of the Title V permit (e.g. a pre-construction
permit).

Example:

A coating facility uses coating lines to label plastic packaging.  Several years ago, the facility
obtained a pre-construction permit that allowed the installation of several new coating lines
and a catalytic incinerator to control VOC emissions.  The pre-construction permit, which
was required under federal law, requires the facility to inspect the incinerator each week, and
to continuously monitor the operating temperature of the incinerator to insure that it is
functioning properly.  The Title V permit says nothing about either of these requirements.

Many facilities are already subject to “pre-construction permits.”
Sometimes these are called “permits to install” or “new source review permits.”
Pre-construction permits are required under federal law, but are frequently
issued by a state or local Permitting Authority. These permits are called “pre-
construction” permits because they must be issued before a facility is initially
constructed, or before a facility is modified in such a way that would increase
air pollution. Many facilities do not have pre-construction permits because they
were built before the law was passed, and they were never modified. If a facility
does have a pre-construction permit, all conditions in the pre-construction
permit must be specifically included in the Title V permit. If they are not and
there is a shield in the permit, those conditions will no longer be enforceable
unless the permit is reopened to add them or remove the shield.6

                                                
6 Some states already issued state operating permits to existing facilities prior to the creation of the
Title V program. These permits are somewhat similar to Title V permits but generally are not
federally enforceable.  Terms from these permits can be included in Title V permits but are identified
as not federally enforceable.  Be aware, however, that it is sometimes difficult to tell if a previously-
issued permit is a state operating permit or a federally-required pre-construction permit.  Terms from
a facility’s pre-construction permit or from a state operating permit program that is part of a SIP
must be incorporated into the facility’s Title V permit. In the state of Washington, U.S. EPA dealt
with this problem by taking the position that all requirements included in a pre-existing state permit
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D. The permit lacks monitoring and reporting requirements sufficient
for the public and government regulators to determine whether the
facility is in compliance.

Example:

A large commercial and residential complex operates four large boilers to generate heat and
electricity.  The boilers must comply with a requirement that limits opacity (the darkness of
the smoke) to no greater than a six-minute average of 20%.  Though the draft permit
includes the opacity requirement, it does not require the facility to perform any stack testing or
visual monitoring to assure compliance with the opacity limitation.  The underlying regulation
does not include any type of monitoring.

A Title V permit must require the permitted facility to perform
monitoring and recordkeeping that is sufficient to provide a reasonable
assurance that the facility is obeying the law. Monitoring requirements designed
to demonstrate a facility’s ongoing compliance with air quality requirements are
referred to as “periodic monitoring.” Unfortunately, some permits lack
sufficient periodic monitoring. Instead, the permits are drafted with the
emission limitations listed, but no way to determine whether the facility is
complying with those limitations. When this happens, the Title V permit loses
its effectiveness as a tool for monitoring a facility’s compliance with air quality
requirements.

Sometimes an applicable air quality requirement specifically identifies a
monitoring method that the facility must use. For example, the applicable
requirement might limit the percentage of sulfur contained in fuel oil burned at
the facility. To show compliance with the limit, the underlying regulation might
require the facility to test the sulfur content of every new fuel oil shipment and
record the results in a log book. The sulfur limit and the monitoring or testing
requirements included in the underlying regulation must be included in the
facility’s Title V permit.

Sometimes, the applicable air quality statute or regulation fails to identify
an ongoing monitoring method. For example, consider a regulation that limits
the percentage of sulfur in fuel but does not specify a monitoring method for
demonstrating compliance. When the Permitting Authority develops a draft
                                                                                                                                                
are considered federally enforceable and must be included in the Title V permit unless the Permitting
Authority demonstrates otherwise.  If you experience a similar problem in your state, you can
propose the Washington approach to your Permitting Authority and your U.S. EPA regional office.
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Title V permit that includes this requirement, it must add periodic monitoring
to demonstrate compliance with the limit (e.g., the facility must measure the
sulfur content of each fuel shipment and record the results in a permanently
bound log book). This periodic monitoring requirement becomes an
enforceable condition in the Title V permit.

This topic is discussed in more detail on page 72.

E. The permit limits the type of evidence that the public, U.S. EPA,
and the Permitting Authority may rely upon to show that the
facility is violating an air quality requirement.

Example:

A draft permit provides that “the monitoring methods specified in this permit are the sole
methods by which compliance with the associated limit is determined.”

The above example improperly restricts the type of evidence that can be
used to prove that the facility is violating an applicable requirement. Under the
Clean Air Act, government regulators and members of the public may rely
upon any “credible evidence” to demonstrate that a facility is violating an air
quality requirement. This means that regulators and the public can rely upon
other types of reliable data to prove a violation even when the Title V permit
specifies a particular type of monitoring that a facility operator must perform.

At times, the specified monitoring method may not be as effective as
other available methods for finding out whether a facility is complying with a
requirement. In addition, it is often the case that the facility is already
performing additional monitoring for other reasons (perhaps under a state-only
requirement that does not need to be included in the Title V permit), and these
additional monitoring methods indicate a violation even though monitoring
methods required under the Title V permit indicate compliance. According to
U.S. EPA and the courts, reliable evidence from alternative monitoring
activities can be used in court to prove a violation in addition to data from
required monitoring.

Though the rule on the use of all credible evidence is very clear, you may
find language in a draft Title V permit that attempts to limit the evidence that
can be used to show a violation of permit requirements. For example, a permit
might state that “The monitoring methods specified in this permit are the sole
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methods by which compliance with the associated limit is determined.” Such
language is illegal and must be deleted from Title V permits.

This topic is discussed in more detail on page 70.

F. The permit improperly prevents the U.S. EPA and the public from
enforcing certain requirements.

Example:

A state regulation limits the sulfur content of fuel to 0.3%.  The state regulation has been
approved by U.S. EPA into the SIP, which makes it federally enforceable (i.e., enforceable
by U.S. EPA and the public). The draft permit incorrectly identifies the sulfur limitation as
a “state-only” requirement. (A state-only condition is not enforceable by U.S. EPA or the
public).

Under federal law, a Title V permit must include every “federally
enforceable” requirement that applies to the permitted facility. If a state
Permitting Authority is responsible for issuing permits, the Permitting
Authority has the option of including state requirements that are not federally
enforceable (“state-only” requirements). Most state permitting authorities do
include state-only requirements in the permits they issue. When state-only
requirements are included, the Permitting Authority must identify those
conditions as not federally enforceable. A mistake sometimes made in drafting
Title V permits is to list requirements that are actually federally enforceable as
“state-only” requirements. The practical result of such a mistake may be to
prevent both U.S. EPA and the public from enforcing the misidentified
requirement.

This topic is discussed in more detail on page 81.
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Chapter Four

Suggested Strategy for Reviewing a Title V Permit

At this point you have selected a draft permit to review, and you have
obtained background information about the facility that will help you during
the review process. Perhaps you feel well prepared. Then you take a look at the
draft permit and suddenly you feel overwhelmed. The draft permit is lengthy
and complicated, with little explanation of permit conditions. The draft permit
refers to equipment and processes that you have never heard of.

Don’t panic. Though you may feel intimidated the first time you see a
draft Title V permit, you will quickly discover that there are simple ways to
improve the final permit. In doing so, you will make the permit a more useful
tool for keeping track of whether a facility is complying with air quality
requirements.

The key to successfully reviewing your first draft permit is to remain
focused upon what you hope to achieve. In particular, you want the final Title
V permit to:

• include all Clean Air Act requirements that apply to the facility (these are
called “applicable requirements”);

• clearly describe the monitoring and reporting activities required by law;
• require the facility to perform periodic monitoring that assures the facility’s

compliance with each permit requirement;
• include an enforceable plan and timetable for bringing the facility into

compliance with air quality requirements if the facility is not in compliance
at the time the permit is issued;

• require the facility to submit regular documentation to the permitting
authority that demonstrates whether the facility is complying with its permit;
and

• preserve your right to hold the facility owner or operator legally accountable
for any violation of federal applicable requirements.

To effectively review a draft permit, you do not need to understand
every permit condition. Certainly, an understanding of how the facility operates
is helpful. But keep this thought in mind: some of the points you make in your
comment letter may be off the mark. But if even a few of your comments hit



Suggested Strategy for Reviewing a Title V Permit

36

upon an actual problem with the draft permit, your comments could
substantially improve the quality of the final permit. In addition, by submitting
a comment letter about a draft permit that is of concern to you and others in
your community, you provide the Permitting Authority and the U.S. EPA with
an incentive to review the draft permit with your comments in mind. While
considering your comments, they might notice additional problems with the
draft permit that you didn’t catch.

The permit review strategy suggested in this section is meant only as a
way to get you started in reviewing your first draft permit. Because each
Permitting Authority develops its own permit application form and permits, it
is difficult to predict which issues you will find as you review draft permits.
You might decide upon a different approach after becoming more familiar with
Title V permits being issued in your area.

At the point that you are ready to review a draft permit, you should have
copies of both the draft permit and the permit application. You also may have
had the opportunity to review the facility file maintained by the Permitting
Authority. If so, you should already possess a working knowledge of which air
quality requirements are most significant at the facility, and what sort of
monitoring reports are submitted to the Permitting Authority. Most
importantly, you are probably aware of any known, ongoing compliance
problems at the facility.

The review strategy described in this section involves the following
steps:

(1) Identify the underlying source for any requirement mentioned in the permit
application and draft permit. (p. 37).

(2) Review the permit application for helpful information. (p. 45).

(3) Review the statement of basis. (p. 53).

(4) Evaluate the adequacy of general conditions. (p. 54).

(5) Check to see if source-specific air quality requirements are correctly
incorporated into the permit.  (p. 62).

(6) Determine whether any federal requirements are incorrectly identified as
“state-only” in the draft permit.  (p. 81).



Suggested Strategy for Reviewing a Title V Permit

37

Each step is explained in detail below.

Generally, a Title V permit does not create new air quality requirements.
Instead, the Title V permit is designed to gather all federally enforceable air
quality requirements into one permit so that it is easy to identify them. Every
requirement included in a Title V permit must be based upon an existing law,
regulation, or permit. This is what is meant by an “underlying source.”

As you review a draft permit, you will need to refer to the underlying source
for each permit condition. Therefore, your first task when reviewing a draft
permit is to identify and locate the underlying source for each requirement
listed in the permit application and draft permit. The next few pages provide
basic information about who makes air quality requirements and how to locate
them.

A. Where do air quality requirements listed in a Title V permit
application or permit come from?

A Title V permit includes air quality requirements created by:

(1) U.S. EPA;
(2) state legislatures; and
(3) state and local environmental agencies.

1.  Regulations adopted by the U.S. EPA

When Congress passed the Clean Air Act, it authorized U.S. EPA to
develop regulations under the law. This is because Congress lacks both the time
and the expertise to develop the highly specific requirements that are necessary
to administer the law. For example, Congress told U.S. EPA that it must
develop air quality standards sufficient to protect human health. It was then
U.S. EPA’s responsibility to determine what those standards should be. Unless
U.S. EPA’s regulations conflict with a statute passed by Congress, U.S. EPA’s
regulations have the force of law and can be enforced by a court.

Step One in Reviewing a Draft Title V Permit:
Identify and Locate the Underlying Source of Any Requirement

Mentioned in the Permit Application or Draft Permit
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2. State and local law

All air quality requirements aren’t found in federal statutes and
regulations. In fact, you will discover that the majority of requirements that
apply to a facility are found in state statutes and regulations. This is because
under the Clean Air Act, U.S. EPA sets air quality standards and the States are
responsible for adopting air quality requirements that are at least as strict as the
federal requirements.

U.S. EPA sets air quality standards for six criteria pollutants that are
found in fairly large quantities all across the country. Every state must submit a
plan for meeting or “attaining” these standards. This plan is known as the
“State Implementation Plan,” or just the “SIP.” SIPs are collections of air
regulations used by a State to reduce air pollution.

A state regulation does not become part of the SIP until the state
submits the regulation for approval, and U.S. EPA approves it. Before a state
regulation is approved by U.S. EPA, it is only enforceable by the state. This
means that even though the regulation might be “in effect” (meaning that
facilities that are covered by the regulation must comply with it), the U.S. EPA
cannot enforce the requirement.7 After being approved by the U.S. EPA, a
state regulation is “federally-enforceable.” This means that the regulation can
be enforced in court by the state and federal government as well by the public
under the citizen suit provision of the Clean Air Act.

B. Which requirements must be included in a Title V permit?

Under Title V, all “applicable requirements” must be included in a Title
V permit. Applicable requirements are air quality limitations and standards
developed by state and local governments and by the U.S. EPA to comply with
the Clean Air Act. These requirements may be found in:

• U.S. EPA regulations;
• SIPs; and
• other federally-enforceable permits such as preconstruction permits.

                                                
7 Regardless of whether the state regulation has been approved by U.S. EPA as part of the state’s
SIP, the regulation may be enforced by state authorities.
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In addition to air quality requirements found in the Clean Air Act, U.S.
EPA regulations, and SIPs, every state has its own set of air quality
requirements that are not part of the SIP. In the context of the Title V
program, these requirements are referred to as “state-only” requirements. State-
only requirements cannot be enforced by the U.S. EPA. Furthermore,
members of the public may run into difficulty trying to enforce state-only air
quality requirements.8 These requirements do not have to be included in a
facility’s Title V permit. However, the Permitting Authority may decide to
include state-only requirements in Title V permits. If this is done, Part 70
requires that the state-only requirements be specifically identified in the permit
as not federally-enforceable. Most approved Title V programs do include state-
only requirements in Title V permits.

C. Complication: Mind the SIP-Gap.

As explained above, SIPs are primarily made up of state regulations.
States regularly revise their air quality regulation, and this creates some
confusion over which version of the regulation is included in the SIP. The
difference between the SIP version of a regulation and the most recent version
of that regulation is referred to as the “SIP-gap.” Consider the following
scenario:

February, 1979:  A state agency creates an air quality regulation. The regulation
applies to certain facilities in the state immediately, but it is not yet federally-
enforceable.

June, 1979: The state submits the regulation to the U.S. EPA for inclusion in the
state’s SIP. U.S. EPA has not yet approved the regulation, so the regulation is
still not federally-enforceable.

June, 1981: Two years after the regulation was submitted to the U.S. EPA by the
state, U.S. EPA approves the regulation for inclusion in the SIP. The regulation
is now federally enforceable.9

August, 1996: The state revises the regulation. The revisions include several new
requirements designed to protect and improve air quality. While the original

                                                
8 Some states have laws that allow citizens to enforce certain state laws in state court. These state
“citizen suit” laws tend to be very restricted.

9 It is not uncommon for U.S. EPA approval of a SIP submission to take up to five years.
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regulation approved by the U.S. EPA in June of 1981 is still federally-
enforceable as part of the SIP, the new requirements created by the 1996
revisions to the regulation are not part of the SIP and are not federally
enforceable.

November, 1996: The state submits the revised regulation to U.S. EPA for
inclusion into the SIP.

Present: U.S. EPA is still evaluating the revised regulation for approval and
inclusion in the SIP. At the same time, the Permitting Authority is developing a
Title V permit for a facility that is required to comply with the revised
regulation.

The state includes state-only requirements in Title V permits. According
to 40 CFR Part 70, a permit must identify any requirement that is not federally
enforceable. How are the requirements of this regulation included in the Title
V permit?

The short answer is that both the version of the regulation that is already
in the SIP (the “SIP version”) and the current version of the regulation are
included in the Title V permit. Any condition required under the SIP version of
the regulation remains federally enforceable, even though U.S. EPA is in the
process of considering the new regulation for inclusion into the SIP and the
state environmental agency no longer enforces the old SIP version of the
regulation. U.S. EPA guidance advises that any condition that is required under
the new version of the regulation that is not yet approved for inclusion in the
SIP should be identified in the permit as a “state-only” requirement.10

In sum, the most recent version of a state regulation may not be the
same as the version of the regulation that is part of your state’s SIP. Therefore,
it is important to examine the SIP status of any state regulation listed in a draft
permit.

                                                
10 EPA guidance does not create legal requirements. Such guidance is only meant to guide state, local
and tribal permitting authorities in interpreting and applying the law. Your Permitting Authority may
disagree with EPA’s interpretation of the law. It is possible, therefore, that your permitting authority
might place a state regulation that is not part of the SIP in the federally-enforceable section of a Title
V permit.
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D. How do I locate the complete text of a requirement I see
mentioned in a permit or permit application?

1.  How do I locate the Clean Air Act?

The Clean Air Act is available on the Internet at http://www.epa.gov/oar/oaq_caa.html.

You will almost never see a provision of the Clean Air Act cited in a
Title V permit application or permit. If you do, the citation will be in one of
two formats. The first format is simply to cite to the section of the Act,
directly. So, for example, the section of the Clean Air Act that creates the Title
V program starts at CAA § 501. The second way to cite to the Clean Air Act is
to cite to the part of the United States Code where the Clean Air Act was
published. So, if you were to cite to the first part of Title V of the Clean Air
Act according to its location in the code, you would cite to 42 U.S.C. § 7661.

2.  How do I locate a federal regulation?

When a federal agency develops a regulation, it must allow for a
minimum public comment period for the proposed regulation. The public
comment period starts on the day the proposed regulation is published in the
Federal Register. The Federal Register is published every weekday and includes
any proposed or final regulations developed by a federal administrative agency.
After the public comment period ends and the agency decides upon a final
version of the regulation, the final version is also published in the Federal
Register.

Sometimes, a federal regulation will be identified by its Federal Register
citation, which will look something like this: 56 FR 102984 (June 2, 1991). Each
federal regulation has two Federal Register citations: one that refers to the
proposed version of the regulation, and one that refers to the final version of
the regulation.

Once each year, federal regulations that were published in the Federal
Register over the course of the year are compiled into the Code of Federal
Regulations (“CFR”). Most of the federal regulations that appear in Title V
permit applications and draft permits have been around long enough to be
published in the CFR. Therefore, most of the citations to federal regulations
will appear in CFR format: 40 CFR § 51-xx.



Suggested Strategy for Reviewing a Title V Permit

42

You can access the Federal Register and the CFR at any law library. In
addition, every federal regulation that is referred to in a Title V permit
application or draft permit is most likely available on the Internet. The
following websites should be helpful in locating federal regulations:

www.epa.gov/oar/oarregul.html: provides access to EPA regulations and guidance
documents.
www.epa.gov/epacfr40: provides access to the full text of the CFR, by chapter,
subchapter, and parts.

3. What federal regulations are mentioned frequently in Title V
permit applications and permits?

There are several federal regulations that you should be aware of as you
review your first draft permit. First, as explained above, 40 CFR Part 70
provides the minimum requirements for a U.S. EPA-approved state, local, or
tribal Title V program. These regulations can be found in Appendix A and are
also available at www.epa.gov/oar/oaqps/permits/requirem.html.11 It is very important
that you become familiar with Part 70 requirements. As you review your first
permit application and draft permit, you might be surprised to find that Part 70
is rarely mentioned, if it is mentioned at all. Why? Because when a Permitting
Authority requests U.S. EPA approval to issue Title V permits in its area, it
must demonstrate that the relevant state, local, or tribal laws and regulations
meet all of the requirements of Part 70. That means that state laws and
regulations basically duplicate many Part 70 requirements. So, even though a
particular permit requirement originated in Part 70, the regulation you generally
see cited in a Title V permit application or permit is the duplicate state or local
regulation.

40 CFR Part 60 contains “New Source Performance Standards” or
“NSPS,” which are federal standards that apply to new facilities. They are
generally a lot stricter than requirements that apply to older facilities. Any
facility that was built after the regulations were issued must comply with them.
Many older facilities that have been substantially rebuilt also have to comply
                                                
11 Note that 40 CFR Part 70 was amended by the Compliance Assurance Monitoring (“CAM”) rule.
See www.epa.gov/ttn/oarpg/t5pfpr.html. Furthermore, a lawsuit filed by the Natural Resources
Defense Council and decided in October 1999 resulted in the court finding that part of the CAM rule
violated the Clean Air Act. (The court found that while the Clean Air Act requires Title V permittees
to indicate in their annual compliance certifications whether compliance with legal requirements was
continuous or intermittent, the CAM rule only required Title V permittees indicate whether the data
used to determine compliance were continuous or intermittent).
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with these standards. In most states, 40 CFR Part 60 will be listed in a facility’s
permit application as an “applicable requirement” if NSPS applies. Some states
have state regulations that duplicate 40 CFR Part 60 requirements. If this is true
for your state, you will see a state regulation listed in the permit application
rather than 40 CFR Part 60.

40 CFR Part 63 contains “Maximum Available Control Technology”
(“MACT”) standards that apply to facilities that emit hazardous air pollutants.
To learn more about MACT standards, refer to Part Two, Chapter Five of this
handbook. Like with NSPS, you usually will see 40 CFR Part 63 listed in a
facility’s permit application if MACT standards apply to the facility. If the
facility is located in a state that duplicates MACT standards in state regulations,
you will see a state regulation listed in the permit application rather than 40
CFR Part 63. 40 CFR Part 63 can be found on the Internet in PDF format at
www.epa.gov/ttn/uatw/eparules.html.

Prior to the 1990 Clean Air Act Amendments, U.S. EPA issued
regulations governing seven hazardous air pollutants. These regulations are
published at 40 CFR Part 61.

All regulations mentioned above are available on the Internet at
www.access.gpo.gov/nara/cfr/index.html.

4. How do I locate a state statute or regulation?

Any law library in your area will have a copy or your state’s air quality
laws and regulations. In addition, state regulations can often be accessed at
larger public libraries and on the Internet. Most air quality requirements listed
in a Title V permit are based upon state regulations. Appendix B provides the
Title V website addresses for many state and local agencies.

Many state regulations are also part of the SIP. Even if it appears that
the state regulation cited in a Title V permit is available on the Internet, it is
important that you take a look at the version of the regulation that is in the SIP.
This is because, as discussed above, the SIP version of a regulation may not be
the most recent version. If a state regulation is available on the Internet, be
aware that it may not be the SIP-approved version of the regulation.
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Under the Clean Air Act, the U.S. EPA is required to compile an
updated version of each state’s SIP every three years.12 The first compilation
was due in 1995. A state SIP is a very large collection of materials, so it is
somewhat impractical to request a full copy of your state’s SIP. You have the
right to review the contents of the SIP and it should not be difficult to arrange
an appointment with someone at your U.S. EPA regional office so that you
may do so. In addition, if you plan to review more than one draft permit you
may want to request a copy of the state regulations that make up the SIP. If
you are only reviewing one draft permit, you might request just a copy of the
SIP regulations that are relevant to stationary sources of air pollution (e.g.
power plants, factories). Be sure to get a copy of SIP provisions that apply to
all facilities, such as generic SO2 limits or opacity limits See Appendix B for
who to contact at U.S. EPA for information about your state’s SIP.

                                                
12 CAA § 110(h).
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Your second task as you begin to review a draft permit is to review the
permit application for helpful information. A Title V permit application must
include a wide variety of information, including a description of activities that
take place at a facility (such as painting, burning oil for heat or energy, or
storing gasoline), descriptions of equipment and pollution control devices,
citation and description of air quality requirements that apply to the facility, and
whether the facility is currently complying with those requirements. A typical
permit application is twenty pages or so without attachments. Attachments can
be several hundred pages for a large facility. This handbook does not cover
every type of information that you will find in a permit application. Instead, this
handbook focuses on the application information that usually is the most
helpful in reviewing a draft permit. If you would like to see a listing of all
permit application requirements, see the applicable federal regulation, published
at 40 CFR § 70.5. Your state Title V regulations should also include a
description of permit application requirements.

A. Does every Permitting Authority use the same permit application?

No. State and local permitting authorities are allowed to develop their own
unique application forms, so long as they meet the minimum requirements
established by the U.S. EPA in 40 CFR § 70.5. Thus, permit application forms
vary substantially from state to state. Some states require an applicant to submit
the application electronically, others require paper applications, and others will
accept either format. Some application forms are easy to understand, while
others are complicated and may take substantial effort to unravel. Due to this
variability, you may find some of the recommendations provided in this
handbook difficult to apply. If that happens, you may want to investigate
whether the application form used in your state complies with legal
requirements. (See 40 CFR § 70.5).

B. What are the most important things to notice in the permit
application?

As you review the application, you are pursuing two objectives. First, you
want to identify information that will be helpful to you in understanding and
reviewing the draft permit. Second, you want to make a note of any
information that appears to be missing or incomplete. Under federal

Step Two in Reviewing a Draft Title V Permit:
Review the Permit Application for Helpful Information
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regulations, a final Title V permit may not be issued for a facility if the permit
application is incomplete. In your comments on the draft permit, you should
note if any application information is missing or incomplete.

The following information found in a permit application is particularly
important:

• the identification of the facility, description of facility processes (operating
hours, type of fuel burned, etc.), type and quantity of pollutants emitted;

• the citation and description of all applicable requirements and a description
of or reference to any applicable test method for determining compliance
with each requirement.

• the certification of truthfulness by a “responsible official”;
• the compliance certification (stating whether the facility is currently in

compliance with air quality requirements); and
• the compliance plan (see p. 50).

C. Where in the permit application do I find information about the
type and amount of pollution the facility releases?

Information about the type and amount of pollution the facility releases,
as well as information about any pollution control equipment installed at the
facility will be scattered throughout the application. You should begin your
review of the application by quickly reading over all information and getting a
feel for the facility. You probably will need to refer back to the permit
application for this information as you review the draft permit since the draft
permit does not duplicate all of the background information included in the
permit application.

D. What might I learn by reviewing the requirements and applicable
test methods that are identified in the permit application?

The Title V permit application must include the citation and description
of every air quality requirement that applies to the facility and a description of
or reference to any applicable test method for determining compliance with
each requirement. See 40 CFR § 70.5(c)(4). You might want to write down the
citation to each requirement that applies to the facility as you read through the
permit application. Take note if any of these requirements are missing when
you review the draft permit. There are several reasons why this might happen.
The Permitting Authority may have decided that the facility is exempt from the
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requirement. Another reason might be that Permitting Authority found that the
requirement didn’t actually apply to the facility or that the requirement was not
an air quality requirement and did not need to be included in the Title V
permit. Sometimes it is missing just because of an oversight. If a requirement
that was listed in the permit application is missing from the draft permit, you
should try to figure out whether the Permitting Authority was justified in
leaving the requirement out of the permit. The best way to do this is to take a
look at the underlying requirement and see if there is an obvious reason for
why the facility would not need to comply with it.  If you can’t find a strong
explanation for why the requirement is left out of the draft permit, consider
including a statement in your comments such as:

74 DNR § 100.2(a) was listed in the permit application but not
included in the draft permit. If this requirement applies to the
facility, it must be included in the permit. If the Department of
Ecology determined that this requirement does not apply to the
facility, an explanation must be included in the statement of basis
accompanying the permit.

In addition to finding that some requirements are left out of the draft
permit, you might discover the reverse:  a requirement might be included in a
draft permit that was not mentioned in the original permit application.
Sometimes, the requirement left out of the permit application is simply a
generic requirement that does not require the facility operator to take any sort
of immediate action. For example, consider the following requirement:

No person shall operate any air contamination source sealed by
the commissioner unless a modification has been made which
enables such source to comply with all requirements applicable to
the source.

 It is highly unlikely that a facility that is applying for a Title V permit has been
“sealed,” which would mean that the facility had been forced to cease
operations. A facility’s failure to identify such a requirement in its permit
application is relatively harmless.

On the other hand, if you find that the permit applicant left out a
requirement mandates that the facility to install pollution control equipment,
apply for an additional permit, or perform additional monitoring, you have
reason to be concerned. If the applicant failed to list such a requirement in its
permit application, it is possible that the facility was not aware that it was
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subject to the requirement. The facility might be in violation of the
requirement. If so, the draft and final permit must include an enforceable
compliance schedule. In your comments, you might want to say something like
the following:

ECL § 8961(d)(1)(B), which requires that the facility install
conservation vents, is included in the draft permit but was not
listed in ABC Co.’s permit application. If ABC Co. is not in
compliance with this requirement, a compliance schedule must be
included in the permit. Otherwise, the permit must make it clear
that ABC Co. has already installed conservation vents in
conformance with ECL § 8961(d)(1)(B).

If you discover that a facility is violating an applicable requirement, you may be
able to bring a “citizen suit” against the violator under the Clean Air Act. See
Part Two, Chapter Three for more information.

E. What is the purpose of the certification of truthfulness?

A facility official must certify that information provided in the
application is true, accurate, and complete. The certification must be based on a
“reasonable inquiry” into the truthfulness of the information and must contain
language similar to the following:

TITLE V CERTIFICATION
I certify under penalty of law that, based on information and belief formed after
reasonable inquiry, the statements and information in this document and all
attachments are true, accurate, and complete. I am aware that there are significant
penalties for submitting false information, including the possibility of fines and
imprisonment for knowing violations.

Responsible Official: Title:
Signature: Date:

Make sure that the application includes a certification of truthfulness and that it
is signed by a “responsible official.” In general, a responsible official is a person
who has authority to make policy decisions for the company.13 For example, a
                                                
13 40 CFR § 70.2 provides a lengthy regulatory definition for “responsible official.” U.S. EPA’s
“White Paper for Streamlined Development of Part 70 Permit Applications,” July 10, 1995, provides
additional insight into who qualifies as a responsible official. (p. 24). You can access this “White
Paper” at www.epa.gov/ttn/oarpg/t5wp.html. The White Paper is only a guidance document. It is
not legally enforceable.



Suggested Strategy for Reviewing a Title V Permit

49

plant engineer usually does not qualify, but a plant manager usually meets the
criteria. If you have any doubt that the person who signed the certification is a
“responsible official” or that the language of the certification is adequate, you
should include that concern in your comments.

F. What must be included in the initial compliance certification?

The compliance certification is separate from the certification of
truthfulness, but should be attached to the application.

The compliance certification is one of the most important parts of a Title V
permit application, because it tells the Permitting Authority and the public
whether the applicant is currently violating any air quality requirements. Like
the certification of truthfulness, the compliance certification must be signed by
a responsible official. It must include:

- a statement that says whether the facility is currently complying with all air
quality requirements;

- a statement of the methods used for determining compliance, including a
description of monitoring, recordkeeping, and reporting requirements and
test methods (the responsible official must consider all monitoring records
maintained by the facility when certifying whether the facility is in
compliance with applicable requirements);

- a schedule for submission of compliance certifications after the permit is
issued (the facility must agree to submit a compliance certification to the
Permitting Authority at least once every 12 months) (This statement is often
pre-printed on the application form, and the applicant simply checks the
box next to the statement);

- A statement indicating whether the source is complying with any enhanced
monitoring and compliance certification requirements of the Clean Air Act
(also usually next to a check-off box).

The format for the compliance certification varies tremendously from state to
state. Some states require permit applicants to complete compliance
certification forms that are separate from the primary application form. Others
include a compliance certification section as part of the primary application
form. It is also common to find that the various parts of the compliance
certification are scattered throughout the permit application.
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G. What can I do if I find that the initial compliance certification is
inadequate?

The public has a right to know whether a facility that is scheduled to
receive a Title V permit is in violation of any legal requirement. You are denied
that right if a facility submits an inadequate compliance certification. Members
of the public should feel confident that each Title V applicant has submitted a
complete and reliable initial compliance certification as part of its permit
application. If you believe that required compliance certification information is
missing from a facility’s permit application, you should make this point in your
comments on the facility’s draft permit.

H. What must be included in a compliance plan?

Every facility must submit a compliance plan, even if the facility is
currently complying with all air quality requirements. The compliance plan
includes five parts.

- The applicant must give the facility’s compliance status. However, many
states interpret this requirement as calling for the same information as is
contained in the initial compliance certification and do not require that the
information be repeated in the compliance plan.

- The applicant must promise to obey all the air quality requirements with
which the applicant is currently complying. Most permit applications simply
require the applicant to check off a box which contains a statement that the
applicant will continue to comply with applicable air quality requirements.

- The applicant must promise to obey all the air quality requirements that will
come into effect after the permit is issued.

- If the applicant is violating an applicable requirement at the time the permit
application is submitted, it must describe and propose a schedule for when
and how it will bring the facility into compliance with those requirements. If
the compliance schedule proposed in the permit application is reasonable, it
will form the basis for the schedule of compliance that is included in the
permit, provided that the facility is still out of compliance as of the date of
permit issuance. The compliance schedule in the permit must contain an
enforceable sequence of measures that will result in full compliance. The
schedule must require the applicant to submit progress reports at least every
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6 months after the permit is issued. These reports are public information.
This is your way of keeping track of whether the facility is meeting the
schedule after the permit is issued. Neither a compliance plan nor a
compliance schedule protects the applicant from being sued over the
violation by the government or by the public through a citizen suit.14 You
may want to consider an enforcement action against the facility.

If it appears that the applicant is in compliance with all applicable requirements,
then you simply need to make sure that all of the required statements listed
above are included in the compliance plan that is submitted as part of the
permit application.

I. How should I follow up if there is a compliance schedule in the
permit application?

The existence of a compliance schedule in a facility’s permit application
or draft permit is a red flag that the facility has had difficulty complying with
applicable air quality requirements in the past and is currently out of
compliance.  

Most applicants will have submitted their applications more than a year
prior to issuance of the final permit. If a facility proposed a compliance
schedule in its permit application, then you should find out if the applicant is
still out of compliance at the time the draft permit is released for public
comment. If so, an up-to-date compliance schedule must be incorporated into
the final permit. When looking at the draft permit, you should consider
whether the compliance schedule will bring the facility into compliance and
whether the time allowed is reasonable.

Sometimes, the compliance schedule in the application simply refers to
an administrative consent order (an enforcement agreement between the
Permitting Authority and the facility that typically includes milestones for
bringing the facility into compliance) or a consent decree (an agreement
between the Permitting Authority and a facility that is out of compliance, which
has been approved by a court). If the application refers to such an order, make
sure that you get a copy from the Permitting Authority.

                                                
14  If the compliance plan is based upon a judicially approved consent order that resulted from an
enforcement action in state or federal court (as opposed to an administrative enforcement action),
you are barred from bringing your own citizen suit against the facility for the same violation.  See
CAA § 304. In such cases, you still have the right to intervene in the lawsuit against the facility.
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When reviewing a compliance schedule, keep the following in mind.
First, a compliance schedule in a Title V permit must never be interpreted as
granting the facility permission to operate in violation of an applicable
requirement. See 40 CFR § 70.5(c)(8)(iii)(C). The underlying requirement must
be included in the draft permit even if a compliance schedule is in place.
Second, the compliance schedule must resemble and “be at least as stringent as
that contained in any judicial consent decree or administrative order to which
the source is subject.”  See 40 CFR § 70.5(c)(8)(iii)(C). If the applicable consent
decree or administrative order does not seem likely to lead to compliance
within a reasonable period of time, the compliance schedule in the Title V
permit must be made stronger than the consent decree or administrative order.
The compliance schedule may not be used to shield a facility from an
applicable requirement.

Box 4.1:  Important note on applications:

Some states require applicants to “correct” their initial application
before the draft permit is released for public comment. For example, if
the application left out requirements that apply to the applicant’s facility,
the applicant may be required to revise the application to include these
requirements. For the purpose of permit review, it is helpful to know
what the applicant said in the initial application. Therefore, you should
make sure that you have a copy of the original application submitted by
the applicant, not just the revised version that accompanies the draft
permit. The Permitting Authority must provide you with the original
permit application if you request it.
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Under 40 CFR § 70.7(a)(5) “the Permitting Authority shall provide a
statement that sets forth the legal and factual basis for the draft permit
conditions (including references to the applicable statutory and regulatory
provisions). The Permitting Authority shall send this statement to U.S. EPA
and to any other person who requests it.” This statement is frequently referred
to as the “statement of basis.” Every Permitting Authority interprets the
requirement for a statement of basis differently. Some permitting authorities
include extensive information in the statement of basis, while others hardly
include any information at all. Though some permitting authorities call the
statement a “statement of basis,” most do not. You might see it called a
“permit description” or an “introduction.” Regardless of what it is called, each
Title V permit must be accompanied by a document that satisfies § 70.7(a)(5).
When you request a copy of a draft permit and permit application, you should
also request a copy of the Permitting Authority’s statement of basis.

If the draft permit lacks a statement of basis, you can argue that it
violates Part 70 requirements. Also, you can argue that the lack of a statement
of basis makes public participation during the public comment period difficult
because the public is not provided with the Permitting Authority’s rationale for
permit conditions. As one U.S. EPA staff member notes:

In essence, this statement is an explanation of why the permit
contains the provisions that it does and why it does not contain
other provisions that might otherwise appear to be applicable.
The purpose of the statement is to enable EPA and other
interested parties to effectively review the permit by providing
information regarding decisions made by the Permitting Authority
in drafting the permit.15

If the permit that you are reviewing does include a statement of basis,
then you should consider whether the statement is complete. In general, if you
need more information in order to evaluate conditions included in the draft
permit, you can argue that this information must be included in the statement
of basis.

                                                
15 Joan Cabreza, Memorandum to Region 10 State and Local Air Pollution Agencies, Region 10
Questions & Answers #2: Title V Permit Development, March 19, 1996.

Step Three in Reviewing a Draft Permit:
Review the Statement of Basis
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A primary purpose of the statement of basis is to provide an explanation
of the Permitting Authority’s periodic monitoring decisions, especially if a
facility is required to perform less monitoring than one would normally expect
to be required. It may be that less monitoring is needed because the facility is
burning a “clean fuel” that makes a violation of the requirement highly unlikely.
Or, a recent stack test might demonstrate that the facility’s pollution levels are
substantially below the limits contained in the permit. Under these
circumstances, the Permitting Authority may decide that the facility need not
be burdened with excessive monitoring requirements. If this is the case, the
statement of basis must include the Permitting Authority’s rationale for
applying less strict monitoring requirements. (A discussion of how you can
evaluate whether monitoring requirements included in the draft permit are
adequate begins on page 72).

A. What is a general condition?

A general condition is a condition that is included in every Title V permit,
no matter what type of facility is being permitted. Most permits group these
conditions in a separate section of the permit. If you review more than one
draft permit developed by the same Permitting Authority, you will probably
discover that the general conditions for each draft permit are nearly identical.
Once you develop comments on the general conditions for one draft permit,
you can rely upon those comments when developing comments on other draft
permits developed by the same Permitting Authority.

There are three different types of general conditions.  They are:

• general conditions required under 40 CFR Part 70;
• optional general conditions under 40 CFR Part 70;
• general conditions that have been approved by U.S. EPA for inclusion into

the SIP for the state where the facility is located.

Each of these types of general conditions are discussed below.

Step Four in Reviewing a Draft Permit:
Review General Conditions
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B. What general conditions are required by 40 CFR Part 70?

The following checklist will help you make sure that a draft permit includes
all required general conditions.16 In most cases, the Permitting Authority is not
required to phrase general conditions exactly as they are phrased in Part 70. If
the language varies significantly, however, look closely to make sure that the
substance of the condition is the same as required under Part 70. If a general
condition is misstated or missing in the draft permit, you can argue in your
comments that the draft permit violates federal requirements and must be
revised.

The checklist provides the relevant 40 CFR Part 70 citation for each general
condition. In all likelihood, the draft permit will not provide this citation.
Instead, you should see the citation to the relevant state permitting regulation.
State and local regulations often duplicate the language of Part 70.

£ Permit term: The permit term shall not exceed 5 years. § 70.6(a)(2).

£ Severability Clause: In the event of challenge to any portion of the permit, the rest
of the permit remains valid. § 70.6(a)(5).

£ Duty to comply: The permittee must comply with all conditions of the permit.
Noncompliance constitutes a violation of the Act and is grounds for enforcement;
permit termination, revocation and reissuance, or modification; or for denial of
permit renewal. § 70.6(a)(6)(i).

£ Halting/reducing activity not a defense: It shall not be a defense in an
enforcement action that it would have been necessary to halt or reduce activity in
order to comply. § 70.6(a)(6)(ii).

£ Reopening for cause: The permit term may be modified, revoked, reopened, or
terminated for cause. Filing of request for permit action by permittee does not stay
any permit condition. § 70.6(a)(6)(iii).

£ Reopening for cause: The permit shall be reopened and revised if:
-additional requirements become applicable and more than three years remain on the
term of the permit;

-additional acid rain requirements become applicable to the source;
-the permit contains a material mistake or inaccurate statements were made in
establishing terms or conditions of the permit; or

-the permit must be revised or revoked to assure compliance with applicable
requirements. § 70.7(f).

                                                
16 The checklist is a modified version of the checklist developed by U.S. EPA Region 9 as part of its
Title V Permit Review Guidelines, developed for use by U.S. EPA Title V permit reviewers.
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£ Property rights: The permit does not convey any property rights of any sort, or any
exclusive privilege. § 70.6(a)(6)(iv).

£ Duty to provide information: The permittee shall furnish to the Permitting
Authority, within a reasonable time, any information that the Permitting Authority
may request in writing to determine whether cause exists for modifying, revoking
and reissuing, or terminating the permit or to determine compliance with the permit.
The permittee shall also furnish copies of records required to be kept under the
terms of the permit. § 70.6(a)(6)(v).

£ Confidential information: For information claimed to be confidential, the
permittee may furnish such records directly to the Administrator along with a claim
of confidentiality. § 70.6(a)(6)(v).

£ Payment of fees: Source must pay fees consistent with fee schedule. § 70.6(a)(7).

£ Emissions trading: No permit revision shall be required, under any approved
economic incentives, marketable permits, emissions trading and other similar
programs or processes for changes that are provided for in the permit.§ 70.6(a)(8).

£ Certification of all documents: Any application form, report, or compliance
certification submitted pursuant to Part 70 shall contain certification by a
responsible official. The certification shall state that, based on information and belief
formed after reasonable inquiry, the statement and information in the document are
true, accurate and complete. § 70.5(d).

£ Compliance certification: Source must certify compliance, at least annually with
the terms and conditions of the permit. The certification must include the
identification of each term or condition of the permit that is the basis for
certification, the compliance status, whether compliance was continuous or
intermittent, and the method used for determining compliance. Compliance
certifications must be submitted to the Administrator as well as to the permitting
authority. § 70.6(c)(5). [Note: Check to see that it is clear that the compliance
certification covers every term and condition of the permit. The permit must not be
ambiguous on this point].

£ Inspection and entry: Upon presentation of proper credentials, the permittee shall
allow the permitting authority or authorized representative to:
-enter the facility;
-access and copy records that must be kept under the conditions of the permit;
-inspect facilities, equipment, practices, or operations regulated or required under the
permit; and

-sample and monitor at reasonable times for substances or parameters for the
purpose of assuring compliance with the applicable requirements. § 70.6(c)(2).
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£ Schedule of compliance. § 70.6(c)(3).

- Permittee will continue to comply: For requirements with which the source is
in compliance, the permit shall contain a statement that the source will continue
to comply. § 70.5(c)(8)(iii)(A).

- Permittee will comply with future requirements: For requirements that will
become effective during the term of the permit, the permit shall contain a
statement that the source will meet such requirements on a timely basis.
§ 70.5(c)(8)(iii)(B).

- Source not in compliance: [Note: This provision is not necessary if source is in
compliance. Check the compliance certification in the source’s application to see
if it is out of compliance and needs a schedule of compliance in the permit.] If
the source is not in compliance at the time of permit issuance, the permit must
contain:
- A schedule of measures leading to compliance [§ 70.5(c)(8)(iii)(C)]; and
- A schedule for submission of certified progress reports at least every 6

months. [§ 70.5(c)(8)(iv)].

£ Records of required monitoring. § 70.6(a)(3)(ii)(A). Where applicable the permit
shall require records of required monitoring information that include the following:
1. The date, place, and time of sampling or measurement;
2. The date the analyses were performed;
3. The company that performed the analyses;
4. The analytical techniques or methods used;
5. The results of such analyses; and
6. The operating conditions as existing at the time of sampling or measurement.

£ Record retention: Records of all required monitoring date and support information
must be retained for at least 5 years. § 70.6(a)(3)(ii)(B).

£ Reports of required monitoring: Reports of all required monitoring must be
submitted at least every six months. Reports shall identify all instances of deviations
from permit requirements and must be certified by a responsible official.
§ 70.6(a)(3)(iii)(A). [Note: Make sure that the draft permit is absolutely clear about
what monitoring requirements must be covered in the 6 month monitoring reports.
It is better to resolve any ambiguity at the outset, rather than waiting for a dispute to
arise over reporting requirements six months later].

£ Prompt reporting of deviations: The permittee shall promptly report deviations
from permit requirements, including those attributable to upset conditions as
defined in the permit, including the probable cause of the deviation and any
corrective actions or preventative measures taken. [Note: The Permitting Authority
shall define “prompt” in relation to the degree and type of deviation likely to occur
and the applicable requirements. § 70.6(a)(3)(iii)(B). Pay careful attention to how the
draft permit defines prompt. The Permitting Authority has broad discretion in
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deciding how quickly a deviation must be reported. But the definition of “prompt”
must be reasonable. If you notice that the draft permit allows the facility to delay
reporting a deviation for a very long time, you can argue that this long delay is
unreasonable and violates Part 70 requirements].

C. What additional general conditions are optional under 40 CFR Part
70?

40 CFR Part 70 describes two additional permit conditions that the
Permitting Authority may include in its permits. These conditions are not
required under federal law, though they may be required under state law in
some states. The first is the “Permit Shield,” which was described above on
page 28. The second optional condition is the “Emergency Defense.”

The emergency defense provides that if a violation occurs due to an
emergency, the violator can defend itself against any resulting enforcement
action (by the state or federal government or by the public) by asserting that
the violation was unavoidable. For the defense to be valid, the violator must
demonstrate that an emergency actually occurred at the facility.17 Based upon
                                                
17 Note that the emergency defense only applies to technology-based emission limits (such as MACT
standards) and not health-based standards.  Differentiating between technology-based limits and
health-based limits is somewhat difficult and goes beyond the scope of this handbook. The issue is
apparently confusing for the government and the public alike, but U.S. EPA provides the following
definition of  “technology-based standards”:

By technology based standards, EPA means those standards, the stringency of
which are based on determinations of what is technologically feasible, considering
relevant factors. The fact that technology-based standards contribute to the
attainment of the health-based NAAQS or help protect public health from toxic air
pollutants does not change their character as technology-based standards.

See 59 FR 45530, 45559 n. 7 (August 31, 1995). U.S. EPA’s Region 10 explains that:

 SIP requirements, such as an opacity limit or grain loading standard, are health-
based standards, not technology-based standards because they are proposed by state
and approved by EPA for the purposes of maintaining the NAAQS, which are
health-based standards. Examples of technology-based emission limits include best
available control technology standards, lowest achievable emission rate standards,
maximum achievable control technology standards under 40 CFR part 63, and new
source performance standards under 40 CFR part 60.

See Memorandum from Joan Cabreza, “Region 10 Questions and Answers #2: Title V
Permit Development,” Mar. 19, 1996, p. 6.  For purposes of reviewing a draft Title V permit,
it is not necessary for you to be able to distinguish between a technologically-based and a
health-based emission limit.  Instead, you should just make sure that the emergency defense
or other excuse provision is limited to excusing technologically-based emission limits.
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the language of 40 CFR § 70.6(g), an emergency defense condition in a permit
will look something like the following:

Emergency Defense:

1.  Definition: An “emergency” means any situation arising from sudden and
reasonably unforeseeable events beyond the control of the source,
including acts of God, which situation requires immediate corrective
action to restore normal operation, and that causes the source to exceed a
technology-based emission limitation under the permit, due to
unavoidable increases in emissions attributable to the emergency. An
emergency shall not include noncompliance to the extent caused by
improperly designed equipment, lack of preventative maintenance,
careless or improper operation, or operator error.

2.  Effect of an emergency: An emergency constitutes an affirmative defense
to an action brought for noncompliance with such technology-based
emission limitations if the following conditions are met.

(a) The affirmative defense of emergency shall be demonstrated through
properly signed, contemporaneous operating logs, or other relevant
evidence that:
(1) An emergency occurred and that the Permittee can identify the

cause(s) of the emergency;
(2) The permitted facility was at the time being properly operated;
(3) During the period of the emergency the Permittee took all

reasonable steps to minimize levels of emissions that exceeded
the emissions standards or other requirements in the permit; and

(4) The Permittee submitted notice of the emergency to the Director
within 2 working days of the time when emission limitations were
exceeded due to an emergency. This notice shall contain a
description of the emergency, any steps taken to mitigate
emissions, and corrective action taken.

b. In any enforcement proceeding, the Permittee seeking to establish the
occurrence of an emergency has the burden of proof. This provision
is in addition to any emergency or upset provision contained in any
applicable requirement.

If you come across a permit condition that provides for an emergency defense,
read the language carefully to determine if it varies from 40 CFR § 70.6(g).  A
condition that provides for an emergency defense should mimic the language
of 40 CFR § 70.6(g) virtually word for word.  If the language is different, it may
expand the application of the emergency defense and make it more difficult to
enforce emission limits and standards included in the permit.
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D. What should I look for when reviewing a general condition that is
based upon a SIP requirement?

In addition to general conditions required under 40 CFR Part 70, draft
permits contain additional general conditions that are specific to a state’s
statutes or regulations. These requirements will show up in nearly every permit
in your state in exactly the same way, but they are unique to your state. As
explained on page 38, state requirements are federally-enforceable so long as
they have been approved by the U.S. EPA as part of the SIP. Every applicable
SIP requirement must be included in a facility’s Title V permit.

1. Is the condition actually based upon the statute or
regulation cited in the draft permit?

The first thing to do when evaluating a state-specific general condition is
to check to see whether the condition is actually based on the statute or
regulation cited in the draft permit. (A Title V permit must include a citation to
the underlying statute or regulation that supports each permit condition). If you
find significant differences when you compare the language of the actual
requirement to the permit condition, you should mention this discrepancy in
your comments.

2. Is it necessary to add details to the permit about how the
requirement applies to the facility?

You should also consider whether it is appropriate for the requirement
to be included in the permit as a general condition, or if more details are
necessary to understand exactly how the requirement applies to the facility
covered by the permit. A “general condition” should apply to every facility in
just about the same way. Here’s an example of a general condition that is based
on a SIP requirement:

No person shall burn, cause, suffer, allow, or permit the burning
in an open fire of garbage, rubbish for salvage, or rubbish
generated by industrial or commercial activities.

Every facility located in the state where this SIP requirement applies, regardless
of the type of facility, must comply with it. There is no need to tailor this
requirement to each facility being permitted; nor is it necessary to require a
facility to perform ongoing monitoring to demonstrate compliance with the
requirement.
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By contrast, consider the following condition:

Maintenance of Equipment
Any person who owns or operates an air contamination source which is equipped
with an emission control device shall operate such device and keep it in a
satisfactory state of maintenance and repair in accordance with ordinary and
necessary practices, standards and procedures, inclusive of manufacturer’s
specifications, required to operate such a device effectively.

This condition does not apply to every facility in the same way. What qualifies
as sufficient maintenance will vary depending on the type of control device
used at a particular facility. Thus, the permit must identify the control device
and define the meaning of “ordinary and necessary practices, standards and
procedures, inclusive of the manufacturer’s specifications, required to operate
such a device effectively.” Since a member of the public cannot easily obtain
the manufacturer’s specifications for the emission control device (particularly
since the permit does not identify the emission control device that this
condition refers to), it is not good enough for the permit to just refer to the
manufacturer’s specifications. For this condition to be enforceable, the
specifications must be included in the permit.

If application of the requirement depends upon the particular
characteristics of the permitted facility, you should evaluate the condition based
upon the discussion of “source-specific” requirements in “Step Five,” below.
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A. What are source-specific air quality requirements?

“Source-specific” air quality requirements only apply to certain kinds of
facilities and equipment. A common source-specific requirement is a limitation
on smoke emissions. This type of limitation is called an “opacity” limitation.
Large factories and power plants are usually required to install a “continuous
opacity monitoring system” (“COMS”) on each smokestack to monitor smoke
emissions. Because this requirement does not apply to all Title V facilities, it is
referred to as “source-specific.”

Box 4.2:  Excess Emissions Provisions that Apply During Periods of
Startup, Shutdown, Malfunction, or Maintenance

Many SIPs allow the Permitting Authority to excuse violations of emission
limitations that occur during startup, shutdown or maintenance of equipment. The
Permitting Authority may also excuse violations that occur during equipment
malfunction. Regulatory provisions that allow a Permitting Authority to excuse a facility
that violates emission limitations are sometimes referred to as “excess emissions
provisions.” Though this type of provision is not mentioned in 40 CFR part 70, an
applicable federal regulation (such as a MACT regulation) might include an excess
emissions provision that applies only to a violation of that particular regulation.

It is proper for a Permitting Authority to include an excess emissions provision in
a Title V permit if it is based on a U.S. EPA-approved SIP or a federal regulation. A
Permitting Authority is not allowed to include an excess emissions provision in a Title V
permit if there is no federally enforceable law or regulation that provides the basis for
the provision.

If you discover an excess emissions provision in a draft Title V permit, you should
review it carefully to ensure that the permit does not allow the facility to take advantage
of the provision unless legally entitled to do so. Refer to Chapter Six in Part Two of this
handbook for a more detailed discussion of what to look for when reviewing an excess
emissions provision.

Step Five in Reviewing a Draft Permit:
Check to See if Source-Specific Air Quality Requirements Are Correctly

Applied to the Facility
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B. Why is it important to review source-specific air quality
requirements?

Well-written source-specific air quality requirements are at the heart of an
effective Title V permit. In fact, it was largely the confusion over which source-
specific requirements apply to each facility that prompted Congress to adopt
the Title V program. Source-specific permit conditions relate to important
pollution control issues such as how much pollution a facility can release and
what kind of pollution control equipment must be installed. If the permit does
a poor job of applying source-specific requirements to the permitted facility, it
may be difficult for you to know whether the facility is complying with these
requirements. Thus, review of source-specific requirements is often the most
important aspect of reviewing a permit.

C. How are source-specific requirements organized in a Title V
permit?

Source-specific requirements are typically located immediately after
general permit conditions. You will find two types of source-specific
requirements in a Title V permit. These are:

1. Requirements that apply to the entire facility.

Requirements that apply to the entire facility are typically included in a
Title V permit as “source-wide,” “site level,” or “facility-specific” conditions.
This handbook uses the term “source-wide.” Opacity limitations are often
listed as source-wide permit conditions.

2. Requirements that apply to only particular parts of the
facility.

Some air quality requirements only apply to particular types of
equipment or fuel used at a facility. For example, a facility that operates a small
boiler might be required to perform a boiler tune-up once each year.

Requirements that only apply to particular types of equipment are
typically referred to in Title V permits as “emission unit level” conditions. This
is because Title V permits usually group similar types of equipment into
“emission units.” For example, in the case of a facility with three medium-sized
boilers and two large boilers, it is likely that the Title V permit will group the
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three medium-sized boilers into one emission unit, and the two large boilers
into a second emission unit.

Grouping equipment into emission units is helpful in developing a Title
V permit because similar types of equipment are typically covered by identical
requirements.  By grouping similar types of equipment into emission units, the
Permitting Authority avoids stating the same conditions over and over again in
the Title V permit.

D. How is a source-specific air quality requirement typically
incorporated into a Title V permit?

A Title V permit must include every applicable air quality requirement.
In addition, the permit must include monitoring, recordkeeping, and reporting
conditions that are sufficient to assure that the facility is complying with each
requirement.  Thus, one air quality requirement might result in four or more
permit conditions. For example, an air quality requirement found in a SIP
might state the following:

The sulfur content of fuel oil may not exceed 0.3%.

A Title V permit might incorporate this requirement into a Title V permit
with the following permit conditions:

Condition 1: The sulfur content of the fuel oil burned at this facility may not
exceed 0.3 percent.

Condition 2: The Permittee must test the sulfur content of fuel oil upon its
delivery to the facility. (This is the monitoring requirement).

Condition 3: A record of the sulfur content of each shipment of fuel oil must
be kept in a log book on-site. (This is the recordkeeping requirement).

Condition 4: A report of the results of sulfur testing must be submitted to
the Commissioner every 6 months following issuance of a final
permit. (This is the reporting requirement).

Each of these four permit conditions is based upon the same underlying air
quality requirement.

When you review a draft Title V permit, be aware that the various
permit conditions associated with a single air quality requirement (as above)
may not be in the same place in the draft permit. Some permitting
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authorities divide monitoring, recordkeeping, and reporting requirements
into separate sections of the permit. If you find that this is the case for a
draft permit that you are reviewing, you may want to take the time to create
a “working document” for yourself that compiles all the conditions that
relate to each requirement (as in the example above).

E. How do I make sure that source-specific conditions are adequate?

When reviewing a source-specific permit condition, you should ask the
following questions:

• Does the draft permit condition correctly reflect the requirements of the
underlying statute or regulation?

• Is the draft permit condition “practicably enforceable”?
• Is the draft permit condition accompanied by sufficient “periodic

monitoring”?
• Does the draft permit include adequate recordkeeping and reporting so that

you will know the results of any required monitoring on a timely basis?

The following discussion will assist you in answering these questions.

1. Does the permit condition correctly reflect the requirements
of the underlying statute or regulation?

Like general conditions, each source-specific condition should include a
citation to the statute or regulation that provides the basis for the condition.
The first step in reviewing a source-specific condition is to compare the
language of each condition to the language of the requirement. You might find
that the underlying requirement does not support the permit condition.
Consider the following example:

A draft permit states:

Condition 97: Exemption from opacity limits.
Excess smoke emissions from periods of start up and emergency may be
exempted if it is shown that the exceedences were not preventable.

The underlying regulation that is identified in the draft permit as the basis for
this permit condition states the following:
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Compliance with the opacity standard may be determined by:
 (1) conducting observations in accordance with Reference Method 9;
 (2) evaluating Continuous Opacity Monitoring System (COMS) records and

reports; and/or
 (3) considering any other credible evidence.

In this case, it is clear that the underlying regulation (which does not allow for
any exemptions) does not support the permit condition. A Title V permit
cannot be used to modify the requirements that apply to a facility. While the
permit should include any additional monitoring that is necessary to show that
the facility is complying with a requirement, the requirement itself cannot be
changed in the draft permit.

Another problem that you might identify by comparing the permit
condition to the underlying requirement is that part of the underlying
requirement is left out of the draft permit. Sometimes there is a good reason
for part of a requirement to be left out. It is always possible, however, that the
Permitting Authority overlooked a requirement or incorrectly determined that a
particular requirement does not apply to the facility covered by the draft
permit. See the discussion on page 28 for more information on this topic.

Every applicable requirement must be included in a facility’s Title V
permit, even if it doesn’t appear that the facility operator needs to take any
additional action to comply with the requirement. For example, if the relevant
requirement provides that the facility operator must calculate emissions and
keep those calculations on file at the facility for a minimum of five years, that
requirement belongs in the Title V permit. If a requirement provides that the
facility must place a label on each of its storage containers, that requirement
must be included as well, even if it appears that the facility already labeled the
containers. If it looks like a relevant requirement is left out of a permit that you
are reviewing, you can note this possible omission in your public comments.

When you are feeling pretty confident about your ability to compare
draft permit conditions to the underlying laws and regulations cited in the draft
permit, you can move on to comparing the requirements in your state’s SIP to
the conditions in the permit. In some states, the requirements in the SIP are
basically the same as current state regulations. Unfortunately, as discussed on
page 39, in many states the requirements in the SIP are found in out-dated state
regulations. These requirements are still federally-enforceable and must be
included in Title V permits, but they are sometimes difficult to locate. You can
contact your Permitting Authority to find out what air quality regulations are
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part of your state’s SIP. If the SIP requirements are different from the most
current state regulations, then you can ask your Permitting Authority to provide
you with a copy of the regulations that are included in the SIP. Sometimes a
Permitting Authority will neglect to include all relevant SIP requirements in a
Title V permit. Thus, when you review a Title V permit, you might want to
scan the SIP regulations to make sure that no relevant requirement is left out.

If two or more very similar requirements apply to a facility, these
requirements might be merged into one permit condition in the draft permit.
This is called “streamlining.” Refer to Box 4.3 for more information on this
topic.

Box 4.3: Streamlining Permit Conditions

It often happens that a facility must comply with two or more very similar requirements. For
example, a facility might be subject to the following two requirements:

Requirement #1: No person shall cause or allow any air contamination source to emit any
material having an opacity equal to or greater than 20 percent (six minute average) except for
one continuous six-minute period per hour of not more than 57 percent opacity.

Requirement #2: No person shall operate a stationary combustion installation which emits
smoke the shade or appearance of which is equal to or greater than:
(1) 40 percent opacity for any time period, or
(2) 20 percent opacity, for a period of three or more minutes during any continuous 60

minute period.

Requirements #1 and #2 are both in the SIP. The Permitting Authority could place both
requirements in the permit separately. If it were to do this, it would also need to include
monitoring with each condition. The Permitting Authority might decide that including each
requirement in the permit as a separate condition would result in too much confusion. The
solution? Streamlining.

Streamlining involves merging two or more requirements into one permit condition
so that both (or all) requirements are met by complying with the streamlined requirement. If
you see this being done in a draft permit that you are reviewing, evaluate the streamlined
condition carefully. It can be difficult to merge multiple requirements in a way that assures
that the facility is always complying with each merged requirement. In the example above,
Requirement #2 at first appears to be the least strict requirement since it allows opacity
emissions of up to 40%. However, notice that while Requirement #2 never allows emissions
to exceed 40% opacity, Requirement #1 allows one six-minute period per hour of emissions
that average 57% opacity. In addition, notice that Requirement #2 says “any time” while
requirement #1 says “six-minute average.” That means that under Requirement #1 there is
no upper limit on opacity emissions during a six-minute period, so long as the average opacity
over the course of six minutes does not exceed 57%. So, a facility could be violating
Requirement #2 even though it is in compliance with Requirement #1.

Continued on the next page
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It is possible that some requirements that apply to the facility will be left
out of the draft permit altogether. However, don’t feel obligated to review
every existing air quality regulation to determine whether a requirement is left
out of a draft permit. Such a strategy would probably be time-consuming and
frustrating. Determining which requirements apply to a facility is a complex
task—that’s why Congress created the Title V program. When you review your
first Title V permit, you might want to narrow your focus to making sure that
the laws and regulations that are identified in the draft permit or the permit
application are correctly applied to the facility. The information provided below
should help you do this.

If you notice that a requirement is entirely left out of a draft permit and
is not discussed in the statement of basis, you should note this omission in your
comments. Even if you are incorrect, it won’t hurt to point out the confusion.
If you choose to review more than one draft permit, you will start becoming
familiar with what sort of requirements should be included in each draft permit
and you are more likely to notice when a relevant requirement is omitted.

Remember that if the Permitting Authority leaves a requirement out of
the permit without stating explicitly that the requirement does not apply, the
permit shield does not cover that requirement. In other words, if you later
discover that the requirement applies to the facility, the permit shield will not
stop you from taking the facility to court if you have evidence of a violation. In
addition, you can petition the Permitting Authority or the U.S. EPA to reopen
the permit and add the omitted requirement.

Box 4.3 (continued from previous page)

In some cases, a new condition must be developed that provides for compliance with all the
multiple requirements.  In all cases the streamlined requirements must be listed in the permit.

Fortunately, it is not your responsibility to come up with a way to streamline conditions.
Instead, ask yourself whether any streamlining that occurs in the draft permit is appropriate.
If you figure out a way that a facility could violate one of the underlying requirements but not
violate the streamlined condition, the streamlined condition is not acceptable. A streamlined
condition must assure that the permitted facility complies with every requirement that forms
the basis for the condition.

U.S. EPA guidance on appropriate strategies for streamlining permit conditions is
found in “White Paper #2.” A White Paper is U.S. EPA guidance interpreting regulatory
requirements. White Papers and other U.S. EPA guidance documents are not legally
enforceable, but courts often rely upon such guidance documents when interpreting laws or
regulations. White Paper #2 can be found on the Internet at www.epa.gov/ttn/oarpg/t5wp.html.
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2. Is each permit condition “practicably enforceable”?

To be practicably enforceable, a condition must (1) provide a clear
explanation of how the actual limitation or requirement applies to the facility;
and (2) make it possible  to determine whether the facility is complying with the
condition.

In general, a permit condition is practicably enforceable if it is written so that it
is possible to tell if the facility is complying with the condition by inspecting the
facility or the facility’s records.

Box 4.4 (below) highlights permit terms that may lead to practical
enforceability problems.

In addition to looking for the terms identified in Box 4.4, you should ask the
following questions when evaluating the practical enforceability of a permit
condition:

Box 4.4: Permit Terms that Create Problems with Practical
Enforceability

(from U.S. EPA Region 9’s Draft Permit Review Guidance, Mar. 31, 1999)

“normally”: as in “The permittee shall normally inspect the unit daily.” “Normally” is subject
to interpretation. The permit should require more specific language.

“as soon as possible,” “promptly”: as in “ The permittee shall take corrective action as soon
as possible.” An outer time limit must be set instead of leaving the condition open-ended.

“Significant”: as in “The permittee shall take corrective action if parameters are significantly
out of range.” “Significant” must be defined -- the permit should assign an outer acceptable
limit.

“Should” or “May”: as in “The permittee should inspect daily.” Both of these terms indicate
that the condition is up to the preference of the permittee, and is not required. Ask for “must”
or “shall” for all required permit terms.

“As suggested by the manufacturer’s specifications”: Specific numbers must be
incorporated into the permit rather than a reference to a document that may not include clear
requirements.

“Take reasonable precautions”: The permit must identify the minimum activities that
constitute reasonable precautions.”

“Use best engineering practices”: Best engineering practices must be specified in the permit.
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a. Does the draft permit condition create unclear interpretations of
requirements?

As discussed above, if you can’t tell exactly what the facility must do to
comply with a condition, the condition is not practicably enforceable. Permit
conditions that allow the Director of the Permitting Authority to exercise
discretion are problematic because such conditions do not provide clear
requirements.  For example, a condition might say “The reference test method
is EPA Method 5 or other method approved by the Director,” or “The source
shall maintain adequate records, as determined by the Director.” If you see this
language, you should look at the underlying requirement and see if it allows the
Director to exercise such discretion. If it doesn’t, then the discretionary
language must be deleted from the permit. Even if the underlying requirement
allows the Director to exercise discretion (and many requirements do), it is still
necessary for the permit condition to be written so that it is enforceable as a
practical matter.  It would be acceptable for the permit to either (1) list the
options allowed by the Director, or (2) specify exactly what the facility must do
to comply with the requirement.

b. Does the draft permit condition exempt or excuse violations?.

A facility must comply with air quality requirements at all times, unless the
underlying requirement specifically allows certain types of exemptions or
excuses (and even then you might want to investigate whether the exemption
or excuse should have been allowed in the first place. See Box 4.2 on “Excess
Emission Provisions that Apply During Periods of Startup/Shutdown,
Malfunction and Maintenance”).

c. Does the draft permit limit the type of information that can be used to
show that the facility is violating the applicable requirement?

The Permitting Authority and the public may rely upon any “credible
evidence” to prove that a facility is violating its permit, even if the evidence is
not the result of monitoring specifically required under the permit.18 Similarly, a
facility can use any credible evidence to demonstrate that it is not violating an
applicable requirement. For example, members of the public could rely upon
“fence line monitoring” to demonstrate the likelihood of a permit violation.
(“Fence line monitoring” refers to when members of the public stand just over
                                                
18 See U.S. EPA’s Credible Evidence Rule, 62 FR 8314 (Feb. 24, 1997), and the Compliance
Assurance Monitoring Rule, 62 FR 54899 (Oct. 22, 1999).
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the property line of the facility and keep track of smoke emissions, or other
information that indicates a problem at a facility).

Draft permits sometimes contain language that limits the type of evidence
that can be used to show that a facility is violating a permit requirement. This
type of language is not allowed and your comments should point out that this
language must be deleted. Sometimes this language can be very subtle
(“Compliance is demonstrated by Method 9 testing”) while at other times it can
be blatant (“The monitoring methods specified in this permit are the sole
methods by which compliance with the associated limit is determined.”) Box
4.5 provides additional examples of language that unacceptably limits the use of
credible evidence.

It is impossible to predict all of the ways that a draft permit condition might
not be practicably enforceable. Don’t limit yourself to only pointing out the
problems identified above. If you have any doubt about the clarity of a
condition, point out the suspected problem in any comments that you submit
during the public comment period.

d. Is each permit condition written so that it is understandable by the
public?

For a permit to be enforceable, it must be understandable by members
of the public and the permittee. It is generally the case that prior to the Title V
program, members of the public were rarely involved in reviewing a draft
permit and relying upon the final permit to monitor a facility’s compliance with
applicable requirements. Because of this, many permits were written in
language that the general public cannot easily understand.

Box 4.5:  Unacceptable Credible Evidence-Limiting Language
(from U.S. EPA Region 9’s Draft Permit Review Guidance, Mar. 31, 1999)

“The monitoring methods specified in this permit are the sole methods by which
compliance with the associated limit is determined.”

“Reference test method results supercede parametric monitoring data.”

“The permittee is considered to be in compliance if less than 5% of any CEM monitored
emission limit averaging periods exceeds the associated emission limit”

“Excess emissions that are unavoidable are not violations of permit terms.”

“Compliance with this provision will be demonstrated by . . . (a certain type of
monitoring)”

“A ‘deviation from permit requirements’ shall not include any incidents whose duration is
less than 24 hours from the time of discovery by the permittee.”
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You should review the permit to make sure that it is enforceable by the
Permitting Authority, the public, and the U.S. EPA. If all or part of a draft
permit is written in a way that cannot be understood by the public, this ability
to enforce the permit may be jeopardized. You can raise this issue in your
comments on the draft permit.

3. Is the draft permit condition accompanied by sufficient
“periodic monitoring”?

a  What is “periodic monitoring”?

In addition to gathering all requirements that apply to a facility into one
document, the Title V program is meant to enable the public, U.S. EPA, and
the Permitting Authority to know whether the facility is complying with those
requirements. To achieve that goal, every Title V permit must include adequate
“periodic monitoring.” What this means is that the permit must require the
facility to perform monitoring, recordkeeping and reporting so that it can
assure the Permitting Authority and the public that it is complying with its
permit.19 Ensuring that a draft Title V permit includes adequate periodic
monitoring is the most important aspect of permit review.

 b. Why is it important for a Title V permit to include good periodic
monitoring?

If the permit contains good periodic monitoring, the facility can be held
accountable if it violates applicable air quality requirements. Without adequate
periodic monitoring, it is likely to be impossible for a member of the public to
determine whether a facility is violating an air quality requirement. Also, good
periodic monitoring will provide the facility with information necessary to
identify and minimize compliance problems.

                                                
19 The requirement for periodic monitoring is rooted in Clean Air Act § 504, which requires that
permits contain “conditions as are necessary to assure compliance.” 40 CFR Part 70 adds detail to
this requirement. 40 CFR § 70.6(a)(3) requires “monitoring sufficient to yield reliable data from the
relevant time period that are representative of the source’s compliance” and § 70.6(c)(1) requires all
Part 70 permits to contain “testing, monitoring, reporting, and recordkeeping requirements sufficient
to assure compliance with the terms and conditions of the permit.”
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c. How is periodic monitoring different from practical enforceability?

“Periodic monitoring” is different from “practical enforceability”
because while a permit condition is practicably enforceable so long as it is
possible  to monitor the facility’s compliance with the condition, periodic
monitoring sets out exactly what type of monitoring must be done.

d. Where do periodic monitoring requirements come from?

Sometimes, the underlying statute or regulation explicitly requires a
facility to perform a particular kind of monitoring. Any monitoring that is
specifically required must be included in the draft permit. However, many air
quality statutes and regulations do not identify a monitoring method. And, even
when a monitoring method is specified, there is often no indication of how
often the monitoring must be performed. Many statutes and regulations require
a facility to perform an initial test to demonstrate compliance, but never require
any additional monitoring.

U.S. EPA issued detailed guidance on periodic monitoring in 1998. The
guidance suggested that permitting authorities should review the monitoring
required by each underlying applicable requirement to determine if the
monitoring was sufficient to assure compliance with the requirement. For
example, the permitting authority would review a SIP rule to determine if the
rule contained sufficient monitoring to determine whether the facility was
complying with the SIP rule. If the monitoring in the SIP rule did not meet this
standard, additional monitoring would be added to the permit.

The validity of U.S. EPA’s guidance was challenged by several industry
groups, and the guidance was invalidated (set aside) by the U.S. Court of
Appeals (D.C. Circuit) in a decision dated April 14, 2000.  The court held that
U.S. EPA’s guidance and the regulation on which the guidance was based (40
CFR § 70.6(a)(3)(i)(B)) could not be used as a basis for requiring additional
monitoring unless the applicable requirement “requires no periodic testing,
specifies no frequency, or requires only a one-time test.”

Under the court’s ruling, if the underlying State or federal standard
requires a facility to perform a specific type of testing or monitoring from time
to time (yearly, monthly, weekly, daily, hourly), then this satisfies the periodic
monitoring requirement of § 70.6(a)(3)(i)(B).
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If an underlying requirement (1) has no periodic testing or monitoring,
(2) does not mention how frequently testing or monitoring should be done, or
(3) requires just a one-time test, then periodic monitoring should be added to
the permit (except in rare situations monitoring is unnecessary to assure
compliance and this is explained in the statement of basis).

e. What kind of periodic monitoring might a facility be required to
perform?

The most obvious type of pollution monitoring is the direct
measurement of smokestack emissions.  Sometimes, a facility is equipped with
continuous emissions monitoring systems (“CEMS”) or continuous opacity
monitoring systems (“COMS”).  As their name implies, these systems directly
measure smokestack emissions on a continuous basis.  While continuous
monitoring is one of the best ways to assure a facility’s compliance with an
emission limitation, installation of CEMS and COMS may be expensive
compared to frequent manual monitoring.  If a facility already has CEMS and
COMS, these systems should be identified in the facility’s permit.  The permit
must require regular reporting of continuous monitoring data.  A facility that
has a history of violating pollution limitations will probably be required to
submit more frequent monitoring reports to the Permitting Authority than a
facility that has a strong record of compliance.

If a facility lacks CEMS and COMS, the facility may be required to install
these systems.  However, the Permitting Authority may decide that some other
type of monitoring is sufficient to assure the facility’s compliance with
applicable requirements.  For example, the Permitting Authority may decide
that an annual stack test combined with recordkeeping of the type and amount
of fuel the facility burns is sufficient periodic monitoring to support a particular
permit condition.

Periodic monitoring must be included with all types of permit
conditions, not just those that directly limit pollution levels. For example, a
draft permit is likely to include conditions that require regular equipment
maintenance and particular work practices. For these types of conditions,
regular recordkeeping is usually necessary to satisfy the periodic monitoring
requirement. For example, consider the following requirement:

No owner or operator of a facility shall store in open containers spent or
fresh VOC and/or solvents to be used for surface preparation, cleanup, or
coating removal.
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As written, the above requirement lacks any sort of monitoring, recordkeeping,
or reporting obligations. Thus, “periodic monitoring” must be added to the
Title V permit to assure that the facility complies with this requirement.  If you
discover that a draft permit lacks periodic monitoring to assure compliance
with such a requirement, or that the periodic monitoring included in the draft
permit is insufficient, you should point this out in your comments. You may
want to suggest an appropriate periodic monitoring regime. For example, to
assure compliance with the above requirement you might suggest a permit term
that requires a daily inspection of the facility to ensure that solvents are stored
in closed containers. In addition, you could recommend a permit term requiring
that the results of the inspection be recorded on a daily inspection report.
Finally, you can point out that as required by 40 CFR Part 70, the permit must
require that reports of any required monitoring be submitted to the Permitting
Authority at least once every six months.

f. Is the Permitting Authority required to include periodic monitoring in
a Title V permit?

Yes. While the Permitting Authority is under no obligation to
incorporate the periodic monitoring that you suggest, the Permitting Authority
has an absolute obligation to include periodic monitoring in a Title V permit
that is sufficient to assure that the facility is complying with all applicable
requirements.  If the Permitting Authority does not do this, you have a strong
basis for petitioning U.S. EPA to object to the permit.  In fact, most of U.S.
EPA’s objections during its 45-day review period have involved proposed
permits that lacked adequate periodic monitoring.  Refer to page 86 for
information about how to petition U.S. EPA to object to a permit.

g. What do I look for when I review periodic monitoring in a draft
permit?

(1) Does the draft permit contain periodic monitoring?

First, determine whether each permit condition includes periodic
monitoring. Often, when an underlying statute or regulation fails to specify a
particular monitoring requirement, no monitoring is included in the draft
permit to assure compliance with that requirement. The complete absence of
periodic monitoring to assure compliance with a particular requirement is a red
flag that periodic monitoring may not be adequate! If you notice this problem,
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you should bring this to the attention of the Permitting Authority in any
comments that you submit during the public comment period.

If it is highly unlikely that a facility will violate a particular requirement, it
may not be necessary to require the facility to perform periodic monitoring to
assure compliance with that requirement. For example, if a facility only burns
natural gas, it is highly unlikely that the facility will violate opacity requirements.
Therefore, though opacity limitations must be included in the facility’s permit,
there may not be any periodic monitoring associated with these limits. (Note
that if the facility is allowed to burn fuel oil as a backup to natural gas, periodic
monitoring must be included in the draft permit).

If the Permitting Authority decides not to include periodic monitoring to
support a particular requirement, the rationale for this determination must be included
in the statement of basis. The Permitting Authority may not leave out periodic
monitoring without explanation. If you notice that a permit condition is not
supported by periodic monitoring, you should note this in any comments your
submit during the public comment period. Also, if the Permitting Authority
provides an explanation for the lack of periodic monitoring that you are not
satisfied with, you can note your disagreement in your comments.

(2) What factors should I consider when reviewing
periodic monitoring?

Periodic monitoring requirements are established by each permitting
authority on a case-by-case basis where the underlying requirement did not
include adequate monitoring. Though a Title V permit must include the
minimum amount of periodic monitoring required by 40 CFR Part 70, the
Permitting Authority possesses a large degree of discretion over the frequency
and type of monitoring that a facility is required to perform. This is an issue on
which the public can influence a critical part of the permit.

Evaluating the adequacy of proposed periodic monitoring where the
underlying applicable requirement does not contain periodic monitoring may
be difficult if you lack technical knowledge. One shortcut is to ask for final
copies of Title V permits for similar sources from other states.20 You can then
compare the periodic monitoring required under those permits to the draft
permit that you are reviewing. If you choose this approach, you probably

                                                
20 It probably won’t be that helpful to compare permits for similar facilities in the same state, because
the Permitting Authority probably uses the same periodic monitoring for similar facilities.
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should look for draft and final permits on the Internet--particularly in light of
the limited time that you have to review a permit. Refer to Appendix B for a list
of state and local agency Title V websites.

In addition to looking at permits for similar facilities, you should ask
yourself the following questions when the underlying requirement does not
include periodic testing and monitoring:

• Does the facility use a pollution control device to comply with the limit? If such a device
is used and it would prevent a violation if it were functioning properly, the
best option may be to monitor the equipment for proper operation.

• How much are the facility’s emissions likely to vary over the course of the permit term? A
facility that uses paints that release VOCs would not need to monitor the
VOC content of its paints frequently if it uses the same set of paints
throughout the year. A facility that changes operations frequently depending
on demand would require more frequent monitoring to provide a
reasonable assurance that the facility is complying with permit requirements.

• What is the likelihood that the facility will violate the requirement? You can look at
the facility’s prior stack tests and inspection reports to find out how close
the facility came to violating the requirement. You can usually assume that
any facility that burns oil or coal has a high potential to violate opacity
standards.

Keep in mind that periodic monitoring can include a mix of monitoring
techniques. For example, a facility’s permit might require daily or weekly
inspections of pollution control equipment in addition to a stack test every few
months. Also, instead of requiring a facility to monitor pollution coming from
its smokestack, a permit might allow a facility to monitor some other aspect of
its operations instead. This type of monitoring is called “surrogate” (e.g.
substitute) monitoring. Surrogate monitoring is allowed when (1) monitoring of
actual emissions is very expensive and/or impractical, and (2) surrogate
monitoring is adequate to assure compliance with the underlying applicable
requirement. For example, a permit condition might limit the amount of SO2
that a facility can release each hour. Instead of requiring the facility to directly
monitor the amount of SO2 that comes out of its smokestack, the permit
might require the facility to keep track of the sulfur content of fuel burned and
the amount burned each hour. If you find surrogate monitoring in a draft
permit, make sure that the permit’s statement of basis includes an explanation
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of the relationship between the surrogate monitoring and the facility’s
compliance with the actual limit. In this example, the statement of basis would
need to explain why a limit on the amount of fuel the facility burns each hour
shows compliance with the SO2 limit.

4. Does the draft permit require the facility to submit reports of
required monitoring on a timely basis?

One of the most important things to look for when reviewing a draft
Title V permit is whether the facility is required to submit regular monitoring
reports to the Permitting Authority. If the draft permit lacks adequate reporting
requirements, it will be difficult for you to monitor the facility’s compliance
with permit conditions.

40 CFR § 70.6(a)(3)(iii)(A) provides that a permitted facility submit
“reports of any required monitoring at least every 6 months. All instances of
deviations from permit requirements must be clearly identified in such reports.
All required reports must be certified by a responsible official consistent with
§ 70.5(d) of this part.” Once a monitoring report or a compliance certification
is submitted to the Permitting Authority, it must be made available to the
public.21 By reviewing these documents, you can determine whether a permitted
facility is complying with the terms of its permit.

40 CFR § 70.6(a)(3)(iii)(A) does not spell out the specific contents of a
six-month monitoring report. Thus, you may discover that while a draft permit
includes a general condition requiring the facility to submit monitoring reports
every six months, the draft permit does not indicate what must be included in
these reports. This is where you are most likely to encounter problems. If the
final permit is vague regarding the contents of these documents, you may end
up with very little useful information when those documents are submitted.

Though there is no set standard by which the adequacy of these reports
may be evaluated, it is clear that the reports must inform the public of
monitoring results and confirm that the facility is actually performing all

                                                
21 In addition to reviewing reports submitted to the Permitting Authority, you have the right to
review certain monitoring records that are kept at the facility. Under 40 CFR § 70.6(a)(3)(ii), all
records of monitoring required under a facility’s Title V permit must be kept at the facility for a
minimum of five years. (This is a separate requirement from the requirement that the facility submit a
report of required monitoring at least once every six months). You should be able to obtain access to
these documents through an informal request to the permitting authority or under your state’s open
records law.
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monitoring required under its permit. You should make every effort to clarify
the required contents of monitoring reports before the final permit is issued.

What to look out for:

First, locate the general condition in the draft permit that requires the
facility to submit monitoring reports every six months and make sure that this
general condition satisfies 40 CFR § 70.6(a)(3)(iii)(A).

Second, look for language in the draft permit that might conflict with the
requirement that the facility submit a report of any required monitoring at least
every six months. Particularly in situations where the Permitting Authority
simply copies a regulatory or statutory requirement into a draft permit, the draft
permit may indicate that reporting is required only upon request by the agency.
For example, a permit condition might look something like the following:

Condition 54: No person shall operate a stationary combustion installation
which emits smoke that equals or exceeds 20 percent opacity
for a period of three or more minutes during any continuous
60-minute period.

Parameter monitored: opacity
Monitoring type: EPA Method 9
Reporting Requirements: UPON REQUEST BY REGULATORY AGENCY

If you find this flaw in a draft permit, you should point it out in any comments
that you submit during the public comment period. A permit condition such as
the one above causes confusion over what must be included in the facility’s six-
month monitoring report. The facility could argue that the monitoring required
under this condition does not need to be included in the six-month monitoring
report because it specifically states that reporting is only due upon request.
Under Title V, the facility must submit a report of any required monitoring at
least every six months. At the very least, the permit condition above should
state that reporting is required “every six months and upon request by
regulatory agency.” If you have reason to believe that the facility might violate a
permit condition, you can ask for more frequent reporting in your comments.
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5. Does the draft permit require the facility to certify whether it
is in compliance with all permit requirements at least once
each year?

As discussed on page 56, every Title V permit must include a general
condition that provides that the facility must certify compliance with permit
requirements at least once each year. See 40 CFR § 70.6(c)(5). Under Part 70,
the facility is required to certify compliance with all permit conditions, not just
those that are accompanied by periodic monitoring. This is important because
there are many permit conditions for which compliance cannot be monitored
very easily. For example, most Title V permits will include a generic condition
stating that if the facility is modified in a major way, the facility must obtain a
special preconstruction permit. The compliance certification is the best way to
assure that the facility is complying with conditions such as these.

Look for language in the draft permit that might limit the facility’s
obligation to certify compliance with all permit conditions. For example, the
draft permit might single out certain draft permit requirements as subject to the
compliance certification requirement, creating doubts as to whether the
compliance certification applies to the remaining requirements. When you
review compliance certification requirements in a draft permit, imagine what
the compliance certification will look like based upon the permit language. You
should request additional permit terms in your comments if there is any
ambiguity over the compliance certification.

Your Permitting Authority may have developed a compliance
certification form for the facility to fill out each year. This form may or may
not be attached to the draft permit. Check with the Permitting Authority to see
whether such a form exists. (40 CFR Part 70 does not require the Permitting
Authority to develop such a form). If a compliance certification form has been
developed for the facility, obtain a copy and review it carefully in conjunction
with the draft permit. Remember that the annual compliance certification is
one of the most important aspects of the Title V permitting program. If you
have any doubt as to the adequacy of compliance certification requirements in a
draft permit, it is essential that you raise the issue in your comments on the
draft permit. If you don’t raise the issue during the public comment period
(either in your written comments or in comments at a public hearing), you lose
your right to raise this issue in a petition to U.S. EPA or in a court challenge to
the final permit.
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Sometimes, a Permitting Authority will misidentify a federally enforceable
requirement as being enforceable only by the State. The confusion usually
involves whether or not a particular requirement is included in the state’s SIP.

Permitting Authorities are not required to include state-only requirements in
their Title V permits, but most do. Usually, the Permitting Authority places
“state-only” conditions in a separate section of the permit. Some permitting
authorities simply include a statement next to particular permit conditions
indicating that those conditions are only enforceable by the state.

If the Permitting Authority incorrectly identifies a federally-enforceable
requirement as state-only, it may be difficult for U.S. EPA or the public to
enforce the misidentified requirement. When reviewing a draft permit, you
should review any condition that is identified as state-only to see if it is actually
in the SIP. Remember that even though the requirements in the SIP might be
based upon out-dated state regulations, they are still federally enforceable until
they are removed from the SIP.

Step Six in Reviewing a Draft Permit:
Check to See Whether Any Federal Requirements Are Incorrectly

Identified as State Only Requirements
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Chapter Five

 Submitting Comments on a Draft Title V Permit

If possible, try to leave plenty of time to compose your comments. For
each problem that you identify in the draft permit, you should discuss the
problem by (1) describing the problem, (2) identifying the rule that governs the
issue, (3) explaining how the rule applies to the problem, and (4) concluding
with how the draft permit must be modified to comply with the rule.
In addition, keep the tips provided below in mind when composing your
comments.

A.  Tips on how to write an effective comment letter

• Be specific.  For example, rather than making a generic statement that the
draft permit lacks adequate periodic monitoring, identify draft permit
conditions that need additional periodic monitoring. If possible, provide a
periodic monitoring suggestion. The best way to come up with a good
periodic monitoring suggestion is to examine a Title V permit for a similar
facility located in another state, or even for a similar facility located in
another part of your state.  If you do not have time to track down such a
permit, then be as specific as possible about why the periodic monitoring in
the draft permit is inadequate (e.g. “The only periodic monitoring required
under Condition 32.1 is a yearly stack test. A yearly stack test is insufficient
to assure the facility’s compliance with the applicable requirement.
Condition 32.1 must be modified to include regular periodic monitoring in
addition to a yearly stack test”).

• Use “must” whenever appropriate. If you believe that a requirement
mandates a certain change in the draft permit, use “must” rather than
“should.” For example, you can say that “[The Permitting Authority] must
require periodic monitoring to support this condition.” Only use “should”
when you are quite certain that the Permitting Authority has discretion over
whether or not to heed your advice.

• Use declarative sentences rather than questions. Often, you will lack
information that is necessary for determining whether a particular
requirement applies to a facility, or whether a certain type of monitoring will
assure that the facility is complying with the law. If you need to know the
answer to a question in order to make your argument, then argue in the
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alternative. For example, you might say “If this requirement does apply to
the Midtown Medical Center’s medical waste incinerator, it must be
supplemented with periodic monitoring. If this requirement does not apply
to Midtown Medical Center’s medical waste incinerator, it must be deleted
from the draft permit.”

• Cite statutes and regulations. Whenever possible, cite a statute or
regulation to support your argument. It also helps to cite to U.S. EPA
guidance on an issue. U.S. EPA guidance is not legally enforceable, but it is
usually given a lot of weight by permitting authorities and courts. If all else
fails, make your argument based upon common sense about what the
program is meant to accomplish. It may be that there is a statute, regulation
or guidance on the topic, but you have not been able to locate it. Your
comments are still valid even if you do not cite to a law that proves your
point.

• Attach supporting documentation, if necessary. Feel free to attach
supporting documentation to your comments. If you want the supporting
documentation to be considered part of your comments, you must say so in
the body of your comments.

• Mention any potential problem with the draft permit. Include
everything that you believe might be a problem in the draft permit, even if
you haven’t had time to develop your argument in any detail. If you later
decide to submit a petition to U.S. EPA regarding its decision not to object
to the permit, your petition may only cover problems that you identified in
your original comments (unless a new issue arises that you could not have
known about during the public comment period).

• Consider requesting a public hearing. If a public hearing has not been
scheduled, consider whether to request one in your written comments. If
there is any chance that you might challenge the final permit in state court,
you want to take advantage of every opportunity for public comment
offered by the Permitting Authority. If you don’t at least ask for a public
hearing, a state court could determine that you gave up your rights to take
the Permitting Authority to court.
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B.  When is it reasonable to argue that a facility should be denied a
Title V permit and shut down?

If it appears that a facility is unable or unwilling to comply with
applicable requirements, it is reasonable to argue that a facility should be denied
a Title V permit and shut down.

Particularly when reviewing a permit for a facility that has a history of
persistent air quality violations, consider whether the Title V permit “assures
compliance by the source with all applicable requirements” as mandated by 40
CFR § 70.1(b).  Federal law is clear that a Title V permit may be issued only if
“[t]he conditions of the permit provide for compliance with all applicable
requirements.”  40 CFR § 70.7(a)(iv).  If the facility is a long-standing violator
and has not made any significant changes to its equipment or operations to
solve the problem, you can make a strong argument that a Title V permit
cannot be issued to the facility because the permit cannot assure that the
facility will comply  with the law.

C. What kind of response to my comments should I expect to receive
from the Permitting Authority?

Federal regulations do not require the Permitting Authority to provide a
written response to your comments, but many state laws require such a
response. Ask your Permitting Authority if you aren’t sure whether to expect a
written response to your comments.

If your state law does not require the Permitting Authority to provide
you with a written response to your comments, the Permitting Authority may
forward a proposed permit to U.S. EPA for review without notifying you and
without preparing a written response to your comments.  Thus, you need to
maintain steady contact with your U.S. EPA regional office and the Permitting
Authority in order to be certain of when the Permitting Authority forwards a
proposed permit to U.S. EPA for review.

D. If the permit is revised following the public comment period, will I
get a chance to comment on the revised permit?

Possibly. If the Permitting Authority makes substantial changes to the
draft permit after the public comment period and does not release the revised
permit for a new public comment period, you can argue that the public must be
given a new opportunity to review the draft permit before the permit is
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submitted to U.S EPA for review. The best way to know whether the
Permitting Authority made substantial changes to the draft permit following
the public comment period is to request a copy of the “proposed” permit that
the Permitting Authority sent to U.S. EPA for review. You can request a copy
of the proposed permit from either U.S. EPA or the Permitting Authority.

E. What do I do if the Permitting Authority does not revise the permit
in light of my comments?

Try not to be discouraged if many of the issues you raised in your
comments remain unresolved when the proposed permit is forwarded to U.S.
EPA. The Permitting Authority might be waiting to see how U.S. EPA
responds to your comments. In general, the Permitting Authority can rely upon
the fact that if U.S. EPA sees a problem with a proposed permit, U.S. EPA will
give the Permitting Authority a chance to resolve the problem before the
Administrator formally objects to the permit.

Once you get a response from the Permitting Authority (or once you
discover that the proposed permit has been forwarded to the U.S. EPA), you
should focus on getting U.S. EPA to object to the proposed permit if you think
that the permit does not comply with legal requirements. A petition requesting
that U.S. EPA object to a proposed permit must be based on comments filed
with the Permitting Authority during the public comment period. U.S. EPA
objections are covered in the next chapter.
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Chapter Six

 U.S. EPA Objection to a Title V Permit

A key feature of the Title V program is that the U.S. EPA Administrator
has the authority (and sometimes the obligation) to object to a permit. The
importance of U.S. EPA’s oversight role is emphasized by the Clean Air Act
mandate that every permit be subject to a 45-day U.S. EPA review period
before it is finalized.

If you comment on a draft permit during the relevant public comment
period and end up dissatisfied with the proposed permit that the Permitting
Authority sends to U.S. EPA, you can ask the Administrator to object to the
permit.  This chapter explains why the Administrator might object to a permit,
what happens after an objection, and how you can play a role in the process.

A. When can the U.S. EPA Administrator object to a permit?

The U.S. EPA Administrator can object to a Title V permit at two
points. First, the Administrator may object to a proposed permit during U.S.
EPA’s 45-day review period. Second, the Administrator can object to a Title V
permit in response to a public petition received within 60 days after the end of
the 45-day review period. (It is important for keep track of when U.S. EPA
receives the proposed permit because you need to know when the 60-day
period for petitioning U.S. EPA begins and ends.)

B. Is the U.S. EPA Administrator ever required to object to a
proposed Title V permit?

Yes. 40 CFR § 70.8(c)(1) provides that:

The [U.S. EPA] Administrator will object to the issuance of any
proposed permit determined by the Administrator not to be in
compliance with applicable requirements or requirements of this
part.

& A permit is called a draft permit once it is released for the required
30-day public comment period. A draft permit becomes a proposed
permit when it is forwarded to U.S. EPA for U.S. EPA’s 45-day review
period. Note that in some states U.S. EPA’s 45-day review period runs at
the same time as the 30-day public comment period.
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1. How might a proposed permit not be “in compliance with applicable
requirements”?

A proposed permit violates an applicable requirement if the applicable
requirement is improperly left out of the permit or if the applicable
requirement is incorrectly described or applied in the permit. “Applicable
requirements” are substantive requirements that are designed to achieve or
maintain air quality standards under the Clean Air Act.  For example, an
applicable requirement might limit the amount of particulates that a facility is
allowed to release into the air.  Applicable requirements include SIP
requirements (typically found in state statute or regulation) as well as air quality
requirements mandated by federal regulations. “State-only” requirements
(requirements in a state statute or regulation that are not part of the SIP) are
not “applicable requirements.” The U.S. EPA Administrator cannot object to a
proposed permit on the basis that it does not comply with a state-only
requirement.

If the U.S. EPA Administrator determines that a proposed permit does
not comply with legal requirements, he or she must object to the proposed
permit.

2. What does 40 CFR § 70.8(c)(1) mean when it says that the U.S. EPA
Administrator will object to a proposed permit if it is not in compliance with
“the requirements of this part”?

By “the requirements of this part,” 40 CFR § 70.8(c)(1) is referring to the
requirements of 40 CFR Part 70. Part 70 requirements are distinct from
applicable requirements in that they are primarily procedural—they do not
establish specific emission standards or limitations.

An example of a Part 70 requirement that sometimes leads to an
objection by the U.S. EPA Administrator is 40 CFR § 70.6(a)(1), which
mandates that a Title V permit “assure compliance with all applicable
requirements.”  40 CFR § 70.6(a)(1) does not, by itself, require a facility to
comply with any sort of emission standard or limitation.  If no underlying
applicable requirement applies to a particular facility (which of course, is highly
unlikely) 40 CFR § 70.6(a)(1) is irrelevant. If an applicable requirement does
apply to a facility and the facility’s proposed permit lacks monitoring,
recordkeeping, and reporting that is sufficient to “assure compliance” with that
requirement, the Administrator must object to the proposed permit.
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C. Are there circumstances in which the U.S. EPA Administrator is
not required to object to a proposed permit, but may object if he or
she chooses to do so?

Yes. There are a few circumstances in which the U.S. EPA
Administrator may object to a proposed permit even though he or she has not
determined that the proposed permit violates applicable requirements or the
requirements of Part 70. 40 CFR § 70.9(c)(3) provides that:

Failure of the permitting authority to do any of the following also
shall constitute grounds for an objection:
(i)   Comply with paragraphs (a) [requiring the Permitting

Authority to transmit the proposed permit, the permit
application, and other information needed to effectively
review the proposed permit] or (b) [requiring the Permitting
Authority to give notice of the proposed permit to any
affected state] of this section;

(ii)  Submit any information necessary to review adequately the
proposed permit; or

(iii) Process the permit under the procedures approved to meet §
70.7(h) of this part [governing public participation] except for
minor permit modifications.

As a member of the public, it is unlikely that you will know whether U.S. EPA
has a reason to object to a proposed permit based upon § 70.9(c)(3)(i) or
§ 70.9(c)(3)(ii). As for whether the Permitting Authority follows the required
procedures for public participation, U.S. EPA might not be aware of a problem
unless you bring it to the agency’s attention. As discussed earlier in this
handbook, if you believe that the Permitting Authority is not complying with
the public participation requirements of 40 CFR § 70.7(h), you should describe
the problem in any comments that you submit during the relevant public
comment period. If the Permitting Authority does not take action to remedy
the problem after being notified, you can raise these issues with U.S. EPA
through the petition process as discussed below.

D. On what basis is the Administrator most likely to object to a
proposed permit?

The most common reason for the Administrator to object to a proposed
permit is that it lacks sufficient periodic monitoring to assure compliance with
applicable requirements. The Administrator has also objected to a proposed
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permit because it did not include applicable New Source Review requirements
and New Source Performance Standards.

E. What happens if the Administrator objects to a proposed permit?

A permit cannot be issued if U.S. EPA objects to it within the 45-day
U.S. EPA review period.  If U.S. EPA chooses to object to a permit, it must
give the Permitting Authority a written explanation for the objection that
identifies the terms or conditions that need to be changed or added to the
permit.  U.S. EPA must allow the Permitting Authority 90 days to submit a
revised version of the proposed permit. If the Permitting Authority misses the
90 day deadline, U.S. EPA will either deny the permit, or develop a new permit
for the facility independent of the state or local Permitting Authority.

F. Is it common for the Administrator to object to a proposed Title V
permit?

It has been relatively uncommon for the Administrator to object to a
permit. But the Title V program is still new and members of the public have
not yet asked the agency to object to many permits. U.S. EPA is under pressure
from state and local permitting authorities to restrict the number of objections
that it makes to proposed Title V permits. Thus, U.S. EPA tries to resolve any
problems with a permit without resorting to a formal objection. The
Administrator is unlikely to formally object to a proposed Title V permit unless
U.S. EPA and the Permitting Authority fail to reach an agreement on permit
terms prior to the end of U.S. EPA’s 45-day review period.

G. Do my comments on a draft Title V permit increase the likelihood
that U.S. EPA will object to a proposed Title V permit?

Yes. When the Permitting Authority forwards a proposed permit to U.S.
EPA for review, it also forwards its response to any public comments. As you
might remember from earlier in this handbook, U.S EPA does not actually
review every proposed permit. Because U.S. EPA is more likely to review a
proposed permit that generated public comment during the public comment
period, public comments increase the likelihood that U.S. EPA will object to a
proposed permit. Once the Permitting Authority forwards a proposed permit
to U.S. EPA for review, you might want to contact the Chief of Permitting22 at
your U.S. EPA regional office to find out if he or she has a copy of your

                                                
22 Staff titles and division names vary among the ten U.S. EPA regional offices.
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comments.  If not, provide a copy.  This way, you can be certain that U.S. EPA
is aware of your interest in the proposed permit.

H. What can I do if the U.S. EPA Administrator fails to object to a
proposed permit that I believe violates legal requirements?

If U.S. EPA fails to object to a proposed permit that you believe is
legally defective, you have the right to petition U.S. EPA to reconsider its
failure to object to the permit so long as your petition is based upon comments
that you submitted to the Permitting Authority during the public comment
period.  You have no right to petition U.S. EPA to object to a permit if
you failed to submit comments on the draft permit during the applicable
public comment period.  The only exceptions to this rule are (1) when you
can demonstrate that it was impracticable for you to raise your objection within
the public comment period, or (2) when grounds for your objection arose after
the public comment period. Exceptions will be rare.

There are several reasons for you to file a petition with U.S. EPA. First,
it is possible that U.S. EPA did not actually review the proposed permit during
the review period, and therefore was not aware of any problems with the
permit. Second, even if the proposed permit was reviewed, U.S. EPA might
rethink its position on the permit in light of your petition. Third, you should
file a petition if there is any chance that you might want to take advantage of
your right to sue U.S. EPA in federal court for failing to object to the proposed
permit.

I. What is the procedure for petitioning U.S. EPA to object to a
permit?

At the close of EPA’s 45-day review period, any person who submitted
comments during the relevant public comment period (either in written form
or at a public hearing) has a right to petition U.S. EPA to reconsider its
decision not to object to the permit. You have sixty days from the end of U.S.
EPA’s 45-day review period to file your petition.

The most difficult aspect of the petition process is knowing when to
submit the petition. Unfortunately, federal law does not require U.S. EPA to
announce the end of the U.S. EPA review period, and it does not specifically
require the state Permitting Authority to notify the public when the proposed
permit is submitted to U.S. EPA for review. In a few states, EPA’s 45-day
review period starts at the beginning of the 30-day public comment period. If
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you are interested in petitioning U.S. EPA to reject a permit, you should
contact U.S. EPA and your Permitting Authority frequently to monitor their
progress in processing the permit. Ask when U.S. EPA’s 45-day review period
will end.

After you submit a petition, the U.S. EPA Administrator has 60 days to
respond.

J. What issues should I include in my petition to U.S. EPA?

You generally are not allowed to raise issues in your petition that you
failed to mention in the comments you submitted to the Permitting Authority
during the public comment period. However, so long as you at least brought up
the issue in your public comments, you can expand upon the issue in your
petition. For example, you might submit a comment during the comment
period similar to the following:

The Environmental Protection Division must determine whether
Apollo Corp. is required to comply with new source performance
standards (“NSPS”). If these standards apply to ABC Corp, they
must be incorporated into the permit.

After the public comment period ends, you may uncover particular facts about
Apollo Corp. that indicates that NSPS requirements, in fact, apply to the
facility. If you raised the NSPS issue in your comments on the draft permit as
suggested above, you could include these newly discovered facts in a petition to
U.S. EPA.

The only exception to the rule that the issues raised in your petition must
have been included in your public comments is when you can demonstrate that
it wasn’t reasonable to expect you to raise a particular objection during the
public comment period. For example, if the final permit is so drastically
different from the draft permit that you could not have anticipated the new
issue, you will most likely be allowed to include these new issues in your
petition to U.S. EPA.

There may be some issues that you choose not to include in your
petition to U.S. EPA even though you included them in comments that you
submitted during the public comment period. The Permitting Authority has a
tremendous amount of discretion as to the content of a permit. Thus, when
deciding what to include in comments that you make during the public
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comment period, it makes sense to include anything that might positively
influence the way the Permitting Authority exercises its discretion. Some of the
recommendations that you make to the Permitting Authority may be entirely
within the Permitting Authority’s discretion.  For example, some of your
comments might relate to state-only requirements. U.S. EPA cannot object to a
proposed permit on the basis that it does not assure compliance with a state-
only requirement. Thus, it won’t do much good to include such comments in
your petition to U.S. EPA.

K. Do I need a lawyer to petition the U.S. EPA Administrator to
object to a permit?

No. It is not necessary to retain a lawyer to petition U.S. EPA to object to a
permit. Petitioning U.S. EPA is fairly simple, particularly since the issues you
raise in your petition must be based upon the comments that you submitted to
the Permitting Authority during the public comment period.

Though you aren’t required to retain a lawyer to petition U.S. EPA to
object to a permit, a lawyer may be helpful. If U.S. EPA denies your petition
and you decide to bring a lawsuit against U.S. EPA challenging this denial, your
petition forms part of the “record” that serves as the basis for your lawsuit. A
lawyer can assist you in making sure that your petition adequately covers critical
issues.  A petition signed by a lawyer also suggests that you may file a lawsuit
against U.S. EPA if your petition is denied.

L. Where do I send my petition?

You must send a copy of your petition to the Permitting Authority and the
applicant, as well as to the U.S. EPA Administrator at 401 M Street, S.W.,
Washington, D.C. 20460. It is also a good idea to send your petition to the
Regional U.S. EPA Administrator for the region in which the permit
applicant’s facility is located.

M. What happens if U.S. EPA grants my petition and objects to the
permit?

If U.S. EPA grants your petition, then the Permitting Authority must
revise and resubmit a proposed permit to U.S. EPA for review just as it would
have been required to do if U.S. EPA objected to the permit during the 45-day
review period.
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N. What can I do if the Administrator denies my petition?

If the Administrator denies your petition, the denial must be
accompanied by a statement of the reasons for the denial. The Administrator
cannot arbitrarily deny a petition. Nevertheless, the Administrator has a lot of
discretion over whether to make a determination that a permit violates
applicable requirements or the requirements of Part 70. If you believe that your
petition was improperly denied, you can sue U.S. EPA in the federal Court of
Appeals. Refer to Chapter Three in Part Two of this handbook for
introductory information on citizen enforcement of the Clean Air Act.

Box 6.1: Taking the Permitting Authority to State Court

Unless U.S. EPA objects, the Permitting Authority will issue a final permit at the
end of U.S. EPA’s 45-day review period. Once a permit becomes final, any person who
participated in the public comment period may sue the Permitting Authority in state
court on the basis that the Permitting Authority issued a permit that violates the law.
Most people who challenge the decisions of state environmental agencies in court decide
to get a lawyer.

A lawsuit brought in state court challenging a Title V permit must be filed by a
deadline that begins when the permit becomes a final permit. The deadline will be no
later than 90 days after final action on the permit. The time limit may be even shorter
depending upon the law in your state. In most cases, U.S. EPA will not have responded
to your petition before the state appeal deadline runs out. If this is the case, you will need
to decide whether you want to bear the expense of filing an appeal in state court. If U.S.
EPA accepts your petition after you file in state court, you can then consider dropping
the case.
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Chapter One

How to Gain Access to Government Documents
That Relate to a Title V Facility

by Keri Powell, New York Public Interest Research Group (New York, NY)

The most effective way to review a draft Title V permit is to get as much
information about the permit applicant as possible.  The type of information that might be
helpful to you as you review a draft permit is discussed in Part One of this handbook (page
31).  Most of this information is contained in documents that are held by the Permitting
Authority.  This chapter discusses how to obtain these documents.

Is the Permitting Authority required to provide the public with access to documents
that are relevant to the development of a Title V permit?

Yes.  Except in very unusual circumstances, all documents that relate to the
development of a Title V permit must be made public.  In fact, in order for a state to receive
U.S. EPA approval to issue Title V permits the state must demonstrate that it will “[m]ake
available to the public any permit application, compliance plan, permit, and monitoring and
compliance certification report pursuant to section 503(e) of the [Clean Air] Act.”  See 40
CFR § 70.4(b)(3)(viii).  Furthermore, 40 CFR § 70.7(h)(2) requires that the public notice
announcing the availability of a draft permit for public comment include information about
how members of the public can obtain “copies of the permit draft, the application, all
relevant supporting materials, including those set forth in § 70.4(b)(3)(viii) of this part, and
all other materials available to the permitting authority that are relevant to the permitting
decision.”

What is the procedure for obtaining access to documents that are relevant to the
development of a Title V permit?

It never hurts to just call up the Permitting Authority and ask for the documents that
you need.  If you are unsure of which documents contain the information you need, you may
be able to find an employee at the Permitting Authority to explain which documents will be
most helpful to you.  Ask to speak to one of the Title V permit writers.  If the Permitting
Authority is confident that the documents you are requesting are meant to be public, you
may be able to avoid the delay involved in making a formal request for documents.  Since 40
CFR Part 70 is clear on what information should be made available to the public, there is
generally no good reason for a permitting authority to require a formal written request under
the State’s open records act, unless you request a document provided by the facility and the
permitting authority has not decided if it should be withheld because it is confidential
business information.  This is discussed in more detail below.  If the Permitting Authority
will not provide you with the necessary documents informally, you will need to submit a
written request for the documents under your state’s open records act.
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Most state open records acts are posted on the Internet.  (See
www.misouri.edu/~foiwww/citelist.html for statutory citations and Internet links).
Typically, state open record acts are modeled after the federal Freedom of Information Act
(“FOIA”), 5 U.S.C. §552.  In general, a state open records act  provides the public with
access to any document that is in the possession of a state agency or that is being held by
someone else for the state agency.  The information requested must be available in an
existing document--open record acts never require the government to create a new
document in response to an information request.  Also, open record acts protect certain
types of documents, and sometimes even portions of certain types of documents, from
disclosure.  For example, the government is not required to turn over information that could
disrupt an ongoing enforcement action.

Submitting a formal request for documents is not difficult.  Usually, all you need to
do is the following:

(1) Contact the Permitting Authority and ask for the name and address of the open records
law officer.  This is the person to whom you should address your request.  You may be
allowed to fax or email your request.

(2)  When you write the letter:

• Cite to the law.  State that you are requesting documents pursuant to your state
open records act.  Use the proper statutory name of the law and provide the
citation.

• Be clear about the documents that you want, but don’t make your request
too narrow.  If you are interested in a document that you know exists, request
that document with as much specificity as possible.  If you do not know whether
a document exists, then try to find out from the Permitting Authority whether it
exists before making your request. If that doesn’t work you can simply request
“any and all documents” that relate to the topic you are interested in.  Provide as
much detail as possible, but don’t make your request so narrow that you exclude
closely related documents that might be helpful.

• Request that copying fees be waived.  If you are requesting the information
on behalf of a not-for-profit organization, or if you are using the information to
benefit the public (which you definitely are if you are reviewing a Title V permit),
then consider requesting a fee waiver.  You must refer directly to your state law
to find out whether fee waivers are available in your state.

• Limit copying costs.  Whether or not you request a fee waiver, if copying costs
are an issue consider including a statement that if the cost of copies exceeds a
particular dollar amount, you wish to be contacted before the copies are made.

• Consider requesting a chance to review the files before making copies.  If
you expect that the documents you are requesting are lengthy and it is possible
for you to visit the agency and review the documents (rather than having them
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copied and sent to you), then you should request access to the documents, with
the opportunity to copy documents if necessary.  If you select this option, then
consider requesting certain dates to visit the agency and review the files.  Ask the
records officer to contact you as soon as possible to schedule an appointment for
you to review the documents.

• Request electronically-stored information.  Don’t forget that you can request
copies of electronic mail and other documents that are only stored in electronic
format.  The definition of “document” or “record” is generally quite broad and
will probably include documents that are only stored electronically.

• CC your request to the relevant government employee.  Though you should
address your document request to the designated records officer, it helps to send
a copy to the person at the agency who knows where the record can be found, if
you know who that person is.  A records officer must respond to information
requests on a wide variety of topics.  Therefore, you should not assume that the
records officer will know exactly who has access to the information that you
request.  If you CC the correct person on the letter that you send to the records
officer, your information request may be processed more quickly.

(3)   If possible, it is a good idea to send your request certified mail and save the receipt.
That way, if you have trouble getting the information in a timely manner you will have
documentation of when the agency received your request.

(4)  Follow up your request with a phone call to the records officer.

A sample document request is included on page 29.

What do I do if the Permitting Authority denies my request, or does not respond to
my request in a timely manner?

If the Permitting Authority denies your document request, make sure you understand
the reason(s) and ask that the Permitting Authority tell you the specific provision of state law
that the agency is relying on.  If you disagree with the Permitting Authority’s interpretation
of the law, or if you believe that the law conflicts with the public availability of documents
under 40 CFR Part 70, ask to speak to a supervisor.  If that doesn’t work, notify the Regional
Office of U.S. EPA and ask them to intervene.

Your state open records law probably gives you the right to file an appeal with some
kind of state review board or individual if your request for documents is denied.
Furthermore, if the agency does not respond to your request within a reasonable amount of
time, you may be able to treat it as denied and go ahead and file an appeal.  Refer to your
state law for more information.

One resource that is available to the public is the Freedom of Information
Clearinghouse which is a project of Ralph Nader’s Center for Study of Responsive Law.
They provide technical and legal assistance to individuals and public interest groups who



How to Gain Access to Government Documents that Relate to a Title V Facility

97

seek access to information held by government agencies.  You can contact them at P.O. Box
19367, Washington, D.C. 20036.  Phone: (202) 588-7790.

What do I do if the Permitting Authority claims that some of the information I
request is confidential?

If the Permitting Authority concludes that information you requested is confidential,
you should be provided with a written explanation.  If you believe that the information
should not be treated as confidential, you can appeal the confidentiality determination in
accordance with the procedures outlined in your state open records law.

Permitting authorities must release Title V permit applications, compliance plans,
permits, and monitoring and compliance certification reports, except for information entitled
to confidential treatment under section 114(c) of the Clean Air Act.

Section 114(c) says that any of the records, sampling, reports, and certifications that
U.S. EPA has obtained from a regulated facility shall be made available to the public except
if U.S. EPA determined that the information “would divulge methods or processes entitled
to protection as trade secrets . . ..”  Note that this protection does not apply to emissions
data or to Title V permits themselves.  The federal government’s general regulations on what
qualifies for confidential treatment are found at 40 CFR Part 2.

The Permitting Authority will follow state procedures in determining whether
information claimed as confidential business information qualifies for protection, using a
definition that is no broader than the federal definition.

What can I do to get quick access to facility documents after the comment period
has already begun for the facility’s draft Title V permit?

Because it may take a fair amount of time for the Permitting Authority to respond to
an information request, a state open records act may not be a reliable method for obtaining
information about a facility after the public comment period for the draft permit begins.  If
you know that you want to review a facility’s draft Title V permit well in advance of the start
of the public comment period, then you probably have time to mail a written request to the
agency and wait for the agency to process the request.  If you only become aware of the start
of the public comment period upon seeing the Permitting Authority’s public notice, then
you probably cannot afford to wait for the agency to process your open records request.
After all, the public comment period only lasts for thirty days, and chances are that some of
that time elapsed before you were aware that the public comment period had begun.

If the public comment period has already begun for the draft permit that you are
reviewing, you should demand immediate access to all documents containing information
relied upon by the Permitting Authority in developing the draft permit.  The Permitting
Authority should not be able to shorten your review period by making you wait for the
response to an open records request.  Any issues related to confidential business information
or one of the other exemptions found in the state’s open records law should have been
resolved before the start of the public comment period.  If the Permitting Authority does
not produce these documents in a timely manner, you should request an extension of the
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public comment period.  If the Permitting Authority does not agree, you should contact your
U.S. EPA regional office and ask them to intervene.  Point out that the Permitting
Authority’s interpretation of the availability of records leads to the illogical result that while
the public notice informs the public of how they can obtain the necessary information, the
information may not be made available to the requestor until near the close of the public
comment period, or possibly even after the public comment period ends.  If all else fails, you
can argue in your comments on the draft permit (or at a public hearing, if one is held) that
the permit must be denied because the Permitting Authority did not provide a reasonable
opportunity for public comment.  See 40 CFR § 70.7(h) (requiring “adequate procedures for
public notice including offering an opportunity for public comment and a hearing on the
draft permit.”).  Similarly, you can petition U.S. EPA to object to the permit if the public is
not provided with a reasonable opportunity to participate during the public comment period.
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Sample Information Request

Trufalla Tree Trust, Inc.
9 Barbaloot Street, 3rd Floor
New York, New York 10007

June 2, 2001

CERTIFIED MAIL
Mr. Scott Chantland
Freedom of Information Officer
New York State Department of Environmental Conservation
50 Wolf Road
Room 602
Albany, New York 12233-1016

Dear Mr. Chantland:

In accordance with the New York Freedom of Information Law, Article 6 of the Public
Officers Law, Trufalla Tree Trust requests access, for review and copying, to the following
documents pertaining to Winter Corp., 65 Industrial Ave., Permit I.D. 75-S2005, located in New
York, New York:

Any documents, memorandum, letters, reports, requests, and/or data, including information
maintained only in electronic format such as electronic mail, pertaining to:

• a copy of the above facility’s Clean Air Act Title V permit application;
• all existing air permits for the above facility;
• documentation regarding emissions or compliance monitoring for the above facility from the

past three years;
• documentation of any existing compliance plans, schedules of compliance, and compliance

certifications; and
• documentation regarding inspections, fines, and enforcement actions taken against the above

facility.

If there are any fees imposed for searching and copying this information, please inform me
of that fact before complying with this request.  However, please note that I am seeking this
information as a staff person of a 501(c )(3) non-profit, public interest organization.  The records I
am requesting are essential to the investigation we are conducting.  Since this information will
primarily benefit the public, I hope you will decide to waive all fees associated with this request.

I would appreciate it if you would process this request as quickly as possible.  The Freedom
of Information law requires that you make the records I have requested available or furnish a written
denial within five business days of the time you receive this request.  If you choose to deny access to
the records that I have requested, I would like to know specifically what is being denied and the legal
basis, under paragraph 2 of section 87 of the Public Officers Law, for such denial.

Thank you for your time and effort.  I look forward to your prompt reply.

Sincerely,

Elena Bennett
Staff Scientist, Trufalla Tree Trust

CC:  Keiko Nishimura, Region 2 Permit Administrato
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Chapter Two

Title V and Environmental Justice

By Anjali Mathur, Earth Day Coalition (Cleveland, Ohio)

I.  Introduction

What is environmental justice?

The United States Environmental Protection Agency (U.S. EPA) defines environmental
justice (EJ) as:

the fair treatment and meaningful involvement of all people regardless of race, color,
natural origin, or income with respect to the development, implementation and
enforcement of environmental law, regulations and policies. Fair treatment means
that no groups of people, including racial, ethnic or socioeconomic groups, should
bear a disproportionate share of the negative environmental consequences resulting
from industrial, municipal, and commercial operations or the execution of federal,
state, local, and tribal programs and policies.

(Final Guidance for Incorporating Environmental Justice Concerns in U.S. EPA's NEPA
Compliance Analyses, April 1998).

As documented in government-initiated studies and in a groundbreaking study by the United
Church of Christ Commission on Racial Justice in 1987, communities of color across the United
States bear more than their fair share of environmental pollution. Proponents of environmental
justice emphasize that these distressed communities should not be forced to choose between no
jobs and no development on the one hand, and low paying and risky jobs and pollution on the
other.  To achieve environmental justice, residents of low-income and minority communities must
be included in government decision-making processes that affect their health, their environment,
and their quality of life.  Permit proceedings under Title V of the Clean Air Act provide one such
opportunity for community involvement.

How does Title V relate to environmental justice?

Since many Title V facilities are located in minority and low-income communities, a well-
designed Title V program can help improve air quality in these neighborhoods.

The Title V program provides a framework in which facilities that illegally pollute the air are
brought to the attention of government agencies and the public.  Before a Title V permit can be
issued to a facility, the Clean Air Act requires the Permitting Authority (usually a state or local
environmental agency) to provide the public with an opportunity to comment on a draft version of
the permit.  In addition, the Clean Air Act allows members of the public to request a public hearing
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so that they can voice their concerns about the draft permit to government regulators (and
sometimes to the permit applicant).

By participating in the public comment period, neighborhood residents can make sure that a
Title V permit issued to a facility in their community (1) includes all applicable air quality
requirements, and (2) requires regular monitoring, recordkeeping, and reporting designed to assure
that the facility complies with those requirements.

In addition to the type of comments discussed in Part One of this handbook (e.g.,
insufficient monitoring), public comments on a draft permit sometimes include comments that are
based in part upon government policies and statutes designed to address civil rights and
environmental justice concerns.

What existing government policies and statutes address environmental justice concerns?

In 1994, President Clinton issued an Executive Order 12898 requiring federal agencies to
address the environmental justice impacts of government policies and activities.  In response, U.S.
EPA developed policies to address environmental justice concerns.  While the Executive Order has
significant ramifications, people outside of the government may not enforce the Executive Order in
court.

Some environmental justice claims have been brought in court under Title VI of the Civil
Rights Act of 1964 (Title VI).  Any person may bring a lawsuit to enforce his or her civil rights
under Title VI.  Because environmental justice claims under Title VI are relatively new, the
usefulness of Title VI as a tool for achieving environmental justice is yet to be determined.

The Executive Order and Title VI are discussed in more detail below.

The Executive Order and Title VI:  Yes, they are different.

It is important to appreciate the difference between Title VI and the Executive Order.
(Note: Title VI of the Civil Rights Act is different from Title V of the Clean Air Act which is the
focus of this handbook). First, Title VI is a statute and has established procedures for filing
administrative complaints with U.S. EPA or other agencies.  More information about the process for
filing a Title VI complaint is available at http://www.epa.gov/civilrights/extcom.htm. Title VI can
be enforced by the public in court. Unlike Title VI, the Executive Order cannot be enforced in
court.  The fact that the Executive Order cannot be enforced in court does not mean that
environmental justice arguments based upon the Executive Order should not be included in
comments on a draft Title V permit.  Instead, it means that an allegation that an agency is violating
the Executive Order is more of a political argument than a legal argument that could be made in
court.

Second, the circumstances under which Title VI applies are somewhat different from the
circumstances under which the Executive Order applies.  Title VI  prohibits recipients of federal
financial assistance (such as state permitting agencies) from discriminating on the basis of race, color
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or national origin.  The Executive Order applies specifically to low-income and minority
communities, providing that:

[E]ach federal agency shall make achieving environmental justice part of its mission
by identifying and addressing, as appropriate, disproportionately high and adverse
human health or environmental effects of its programs, policies, and activities on
minority populations and low-income populations.

A claim under Title VI must be supported by demographic data demonstrating that the affected
community may suffer from discrimination based upon race, color, or national origin.  By contrast,
any argument alleging that a government agency is not complying with the Executive Order must be
supported by demographic data on the minority or income status of community residents.

Finally, the Executive Order offers one benefit that Title VI does not:  the Executive Order
mandates that every Federal agency ensure that public documents, notices and hearings are concise,
understandable and readily accessible to the public.  Translations may also be requested if your
community is a mostly non-English speaking one.

The relationship between existing laws and government policies that relate to environmental
justice concerns and the Title V program is still being established.  At this time, it appears that most
permitting authorities may not be familiar with and may not consider environmental justice concerns
in relation to Title V permitting procedures. Nevertheless, a number of environmental and public
health groups are working to promote environmental justice in the context of Title V by applying
existing government policies and laws.

What information does the Title V program make available to the public that can be helpful
to community residents?

A facility covered by the Title V program is required to get a permit that identifies all
applicable air quality requirements and requires the facility to monitor its compliance with these
requirements.  At least every six months, the facility must submit monitoring reports to the
permitting authority.  These reports are available to the public.  A community resident can examine a
facility’s Title V permit and monitoring reports to find out if the facility is complying with permit
requirements.  As the rest of this handbook suggests, there is no need to have an engineering or a
law degree to carry out such an examination.

Title V requires that information about an air pollution source be made available to the
public.  A good Title V program will fulfill this mandate by requiring the information to be kept in
one accessible place and in an understandable format.

What environmental justice issues might arise when a Title V permit is being developed for
a facility located in a low-income or minority community?

The most important environmental justice concern relating to the development of a Title V
permit is that the permit ensure the facility is complying with air quality laws.  In this respect, a
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permit being developed for a facility located in a low-income or minority community is no different
from a Title V permit developed for a facility located in any other area.

An environmental justice issue might also arise when a Title V permit is proposed for a
facility with a history of chronic air quality violations.  Under the Clean Air Act, a Title V permit
must assure the facility’s compliance with all applicable air quality requirements.  In the case of a
chronic violator, it is doubtful that the facility's Title V permit will assure compliance unless it
contains a credible compliance schedule or the facility has made some structural or operational
change that addresses the specific pollution problem. It can be argued that an environmental justice
claim arises when a Permitting Authority issues a Title V permit to a chronic violator located in a
low-income or minority community.

It is important that you alert the Permitting Authority and U.S. EPA to any environmental
justice concerns that you might have about a facility.  In part, this is because if environmental justice
is an issue, the Permitting Authority and U.S. EPA might be more inclined to give serious
consideration to problems that you identify with the draft permit.  In addition, as discussed below, it
is possible that you can find support for your environmental justice arguments under existing
government policies and laws.

II. Case Studies

Case Study #1:  Raising Environmental Justice Concerns at a Public Hearing on a
Draft Title V Permit

Earth Day Coalition (EDC) is a non-profit environmental education and advocacy group
based in Cleveland, Ohio.  When a Title V permit was proposed in July 1999 for a power plant
located in a predominantly low-income and minority community in Cleveland, EDC and concerned
community residents argued that the Permitting Authority did not sufficiently publicize the public
hearing.  As a result of the inadequate public notice, EDC had only ten days to research the details
of the draft Title V permit and to determine if the community where the facility was located
qualified as an “environmental justice” community under U.S. EPA Region 5’s interim
environmental justice guidelines.  It was a difficult, if not an impossible challenge, to comprehend
U.S. EPA Region 5’s interim environmental justice guidance in this short period and to prepare
credible testimonies on the environmental justice implications of the Title V permit.  EDC also
struggled with doing demographic analysis and demonstrating disproportionate existing
environmental and health burdens due to lack of both resources and time.  EDC referred to other
Title V and environmental justice cases in the country such as the Detroit Edison Company,
Conners Creek Power Plant case in Michigan.

At the public hearing,  EDC requested that the permitting authority improve opportunities for
public participation in Title V permit proceedings by:

• extending the public comment period for the draft permit to provide community residents with
a more realistic opportunity to participate in the process;
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• creating a mailing list of concerned residents and organizations for future hearings (EDC
pointed out that it costs about $70 to subscribe to the Permitting Authority's publication of the
hearing schedule. EDC asserted that no one should be expected to pay to access this
information); and

• announcing future public hearings on the radio and TV.

 EDC also described the results of a survey of hundred residents that it undertook as part of
U.S. EPA's EMPACT initiative.  The targeted communities were low-income and minority
neighborhoods in Cleveland including two neighborhoods affected in this Title V case.  The results
of this survey indicated that:

• the average inner city resident is unaware of the link between human health and the environment
(< 15% cited awareness);

• the crush of daily events makes this issue unlikely to rise to the level of functioning awareness
without an extraordinary communication effort;

• the electronic media (TV and radio) are the major channels of daily information entering the
households (> 85% cited these as one of their primary information sources.

See Northeast Ohio EMPACT Communications WorkGroup, Environmental Monitoring for Public
Access and Community Tracking, Population Communications Characteristics and Outreach Strategy Report, Jan. 7
1999.

EDC then presented city-wide, county-wide and state-wide health information and discussed
environmental health concerns based on local studies.  EDC concluded by asserting that
government infrastructure needs to evolve toward broader inclusion and community revitalization
for promoting long-term environmental justice.

After taking time to reflect upon the public hearing, EDC reached the following conclusions:

(1) Many people attending the hearing were not familiar with Title V or the concept of
environmental justice.  To avoid this problem, the Permitting Authority should give a presentation
on Title V and environmental justice at the start of each public hearing.

(2) Agency staff members who conducted the hearing were not particularly well-informed and were
therefore unable to respond effectively to questions from the public.  To avoid this problem,
members of the public who request a public hearing should specifically ask the Permitting Authority
to send someone to the hearing who is familiar with environmental justice issues and who can
answer specific questions about the draft permit.

(3)  At the end of a hearing, the staff conducting the hearing was unable to give clear responses to
community queries such as: a) the immediate next steps in the Title V and environmental justice
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process for both community groups and the Permitting Authority; b) where commenters’
testimonies would be sent; and c) when commenters should expect to hear from the permitting
authority.  To avoid this problem, members of the public who request a public hearing should tell
the Permitting Authority in advance that they expect for this information to be provided at the
hearing.

EDC sent a letter to the Permitting Authority requesting that the agency take action to avoid the
problems identified above at future hearings.

As of the date of this publication, nine months have elapsed since the public hearing.  EDC
and community residents continue to await the Permitting Authority’s response to their comments
on the draft permit.

Case Study #2:  U.S. EPA Administrator Carol Browner Objects to a Title V Permit in
Response to a Public Petition

A few years ago, the Shintech Corporation of Japan planned to build a $700 million PVC
plant in Convent, LA.  Residents of the largely low income and minority community in which the
plant was to be built were divided over whether to oppose construction of the plant.  There was
strong opposition to the project based on the existing environmental and health burdens from other
facilities in that part of Louisiana.

Opponents to the construction of the facility enlisted the help of the Tulane Environmental
Law Clinic (TELC) and Rev. Jesse Jackson, who brought national attention to this cause.
Community residents who favored building the facility had Governor Mike Foster on their side.
Opponents challenged the construction on two fronts.  They filed a complaint with the U.S. EPA
Office of Civil Rights under Title VI, which resulted in a year-long investigation and the publication
of several demographic analyses.  More information on the case is available at
http://www.epa.gov/civilrights/investig.htm.

In addition to filing a Title VI complaint, citizens voiced their opposition to the project
using the procedures of the Title V program.

Louisiana's permitting program is a “merged program,” which means that the Permitting
Authority considers the preconstruction permit and the Title V operating permit at the same time.
The State of Louisiana's Department of Environmental Quality (LDEQ) proposed to issue a
preconstruction and an operating permit. Community members from both camps submitted
comments and attended the public hearing on these permits.  Without making changes, LDEQ
submitted a proposed Title V permit to U.S. EPA's regional office for review.  U.S. EPA did not
object to the permit.  The TELC then used one of the unique public participation features of Title
V; it filed a petition asking the U.S. EPA Administrator to object to the permit.  U.S. EPA
Headquarters then got involved in evaluating the adequacy of the permit.  Although U.S. EPA
disagreed with most of the technical arguments made by TELC, the agency did find enough
problems with the permit (including problems that TELC had not identified) to object to it.  U.S.
EPA sent the permit back to the Permitting Authority for revision.
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Most of the problems that served as the basis for U.S. EPA’s objection related to the
preconstruction permit and the Permitting Authority's decision regarding what type of pollution
control technology the facility would be required to install.  U.S. EPA did not identify any of the
Title VI issues raised in the petition as a basis for the Administrator’s objection. Nevertheless, in a
speech to the Congressional Black Caucus Environmental Justice Forum in Washington DC, U.S.
EPA Administrator Carol Browner said that Shintech's Title V permit was reopened because the
local residents convinced her through their petitions that concerns about disproportionate
environmental hazards resulting from this facility needed attention.  Browner advised the LDEQ to
conduct further public hearings that would be attended by national environmental justice leaders and
national U.S. EPA officials.

The Shintech case is often cited as the most watched and significant environmental justice
victory.  But this case is also significant because even though U.S. EPA did not accept the
community’s environmental justice objections, the publicity and public sentiment about the
environmental justice issues caused U.S. EPA to go over the permit carefully.  This led to the
discovery of several serious problems with the preconstruction (PSD) part of the permit.

In light of the Shintech experience, corporations are much more likely to address community
concerns, especially in low income and minority communities.  In addition, the attention give to
environmental justice in the Shintech case highlights the need for U.S. EPA Guidelines to address
environmental justice issues effectively.

Shintech is now planning to build a smaller facility in Plaquemine, 40 miles upriver from
Convent outside of Baton Rouge. Shintech is holding public hearings in Plaquemine to assess
community interests and needs.

Demographics of Plaquemine, where Shintech is now planning to site the PVC facility,
indicate that it is more affluent than Convent and less African American.  But, Plaquemine is much
more African American and much poorer than the majority of communities in the country.  This
raises the question of whether the composition of the affected community should be compared to
state or national demographics when assessing the environmental justice implications of a new
facility.

III. How To Get Your Community Effectively Involved in the Title V Permitting Process

Your community will be in a better position to address environmental justice issues
associated with Title V permits if you have established a relationship with the Permitting Authority
and your Region's U.S. EPA office before a draft permit is released for public comment.  Make your
concerns known, and let both agencies know how they can communicate effectively with members
of your community.  Write a letter or hold a meeting with the Permitting Authority and the U.S.
EPA  to explain your community's information needs and the best way to provide this information
to community residents.  For example, you can identify specific television and radio stations that are
most watched or heard, and the local newspaper or community-based publications that are read
most widely in your community.  This will keep residents abreast of upcoming public comment
periods and public hearings. It is not uncommon to find that a community is totally unaware of a
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hearing held in their neighborhood because the state agency sent notices only to those on their
mailing lists. Get on the mailing list of the Permitting Authority and of your Region's U.S. EPA
office.  If no mailing list exists, urge your Regional and State air agencies to get one started within at
least one or two mile radius of the community of concern.  If you know of particular Title V
facilities that your community is concerned about, you can ask to be on a mailing list to receive
notices of upcoming permit actions, such as the public comment period for a draft Title V permit.

Ask the Permitting Authority and your Region’s U.S. EPA office if they have a community
involvement plan or communications strategy.  If not, urge them to develop one to host regular
community meetings. This is a sure way of educating yourself and the community about the
programs and policies of the Permitting Authority and U.S. EPA. Also, at these sessions, feel free to
ask these agencies to follow up public meetings with training workshops and seminars on
community concerns.  Ask them to provide telephone hotlines.  Make sure that no matter which
U.S. EPA Region you are in, resources are effectively utilized to have the community involvement
plan cover environmental justice and community-based environmental protection, lists of key
community groups and their concerns. Suggest that the community involvement plan include
information on activities where the community can participate with defined timelines and techniques
(fact sheets, update letters, flyers, meetings).  Also, encourage the Permitting Authority and your
Regional U.S. EPA staff to participate in your civic and community activities.

Make sure that all concerned stakeholders, including grassroots and community
organizations, homeowner and resident organizations, civic groups, environmental and public health
organizations, indigenous people, religious groups, business and trade organizations and
media/press, express their concerns to the Permitting Authority and U.S. EPA’s Regional office.

If you have been notified about a draft Title V permit for a facility that is of concern to your
community, a public hearing is a good place to express your views and present your environmental
justice case.  Make sure that you are aware of the date for submitting comments on a draft permit
and the deadline for requesting a public hearing for a facility you are interested in. Comments made
at a public hearings become part of the official administrative record, so make sure that you prepare
testimony.  Do not hesitate to speak out at or before the hearing about your lack of resources to
conduct a demographic analysis. Ask the environmental justice coordinator in your Region’s U.S.
EPA office for resources to be made available to the community such as a GIS document
(Geographic Information System--provides maps and tables) indicating the demographics of your
neighborhood. Before the hearing, you should ask the Permitting Authority conducting the hearing,
to make a brief presentation on the agency's framework for Title V and environmental justice.  Also
request as many visual aids as possible. Make sure that the meetings are held in places accessible by
public transportation so most of your community can attend.  Encourage people from the affected
community to attend and testify.  Places such as a public library, local church, community center or a
school are good neutral locations.

At the end of a public hearing, make sure to ask about the next steps in the Title V and
environmental justice process for both the Permitting Authority and concerned members of the
community.  You are entitled to answers to your questions.  Make sure you have a contact person
and phone number for your follow-up activities.  Ask the permitting authority when they will get in
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touch with you next.  Make your concerns widely known and visible. You can send copies of your
testimony to your federal, state and local elected officials and key community leaders.

IV.  U.S. EPA's National Environmental Justice Guidelines

National guidelines to address environmental justice and Title VI issues are currently being
drafted and are expected to be made publicly available in 2000.  In the meantime, some of U.S.
EPA's Regional offices (Regions 2,4,5,6 and 8) have developed interim environmental justice
guidelines.  U.S. EPA regional offices will provide copies of these guidelines upon request.  You can
use the Internet to find a contact name, telephone number and e-mail address from your Region’s
U.S. EPA homepage to make such a request.  Your Region's U.S. EPA homepage can be accessed
from the National U.S. EPA's home page at www.epa.gov. You can also call the national
Environmental Justice Hotline at 1-800-962-6215.

It is important to note that even where a Region has adopted interim environmental justice
guidelines, local permitting authorities are not required to implement them. They are, however,
encouraged to consider them.  In U.S. EPA Regions that have adopted interim guidelines,
concerned members of the public should urge their Permitting Authority to take the guidelines into
consideration.  You should urge U.S. EPA's environmental justice coordinator in your Region to
incorporate the national guidelines, when released, into your region’s environmental justice policies.

The National or Regional guidelines may provide you with useful ideas for developing your
community's strategy to better address EJ issues. The guidelines may, for example:

• contain a useful definition of “minority or low-income community;”
• suggest a range of options for the Permitting Authority to communicate effectively with

environmental justice communities;
• contain protocols used by the U.S. EPA that the Permitting Authority should consider;
• support a request that U.S. EPA provide you with assistance to perform a demographic analysis

of your community;
• provide ideas on how to suggest to the Permitting Authority that it measure potential

disproportionate impacts of its proposed actions;
• suggest a menu of methods for developing special permit conditions that take disproportionate

effects into account (e.g. enhanced monitoring, risk reduction);
• support closer communication and coordination between the Permitting Authority and U.S.

EPA’s Regional and National environmental justice offices;
• emphasize that enforcement personnel should enhance public outreach at all stages of an

enforcement action and that enforcement personnel should be provided with effective tools for
doing so;

• provide you with ideas on how to get your community involved in Supplemental Environmental
Projects that are a part of the remedial action in an enforcement case.
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V.  Conclusion

As the struggle continues for a more environmentally just America, it is good to remember
that voices are often heard where citizens are politically active.
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Chapter Three

Citizen Enforcement of the Clean Air Act

By Marc Chytilo, Esq., Law Office of Marc Chytilo (Santa Barbara, CA)

The Clean Air Act, like many federal environmental laws, includes provisions giving
citizens the ability to sue to enforce many of the Act’s most important requirements.
Congress recognized that government officials charged with law enforcement responsibilities
may not always be in a position to use their enforcement authority as aggressively as may be
warranted and understood that U.S. EPA may itself at times fail to perform its duties.
“Citizen suits” – lawsuits filed by citizens to enforce provisions of the law – are important
enforcement tools that Congress built into the law.  Congress viewed citizen suits as such an
important enforcement mechanism that it included within the Clean Air Act a provision that
enables lawyers who win citizen suit cases to recover “attorneys fees” – the cost of their time
billed at the market rate – from those who violate the Act.  Lawsuits may be filed against
three types of entities – the facility; the state permitting authority; and U.S. EPA.  These
lawsuits may seek to accomplish different types of outcomes.  When a facility is currently
violating their permit, the court may issue an injunction directing it to comply with the
permit.  Fines and penalties may be imposed by the court upon a facility for repeated past
permit violations.  Other actions may be brought to force U.S. EPA to act upon a proposed
state program by certain deadlines or for U.S. EPA to take action against states that are not
implementing or enforcing their Title V program effectively.  Lawsuits may also be brought
to stop a state from approving improper permits or ignoring their procedures for permit
review.

Lawsuits Against Facilities

Title V claims against facilities will generally involve either operating without a
permit or operating in violation of a permit requirement.  Once Title V permits are issued, it
is likely that claims related to failure to comply with the terms of a permit will be the most
common form of Title V citizen suit litigation against facilities. There may also be claims
against facilities in cases where the source either failed to apply for a Title V permit or failed
to obtain one before the applicable deadlines.  Most existing sources are required to have
submitted an application for a state-issued Title V permit within 12 months after the state’s
permit program becomes effective, i.e., following U.S. EPA’s partial, interim or complete
program approval.  These dates are provided in Appendix A of the Part 70 regulations.  In
addition, a claim could arise when  a permit holder revises the manner in which it is
operating its facility without having received a permit modification authorizing it to do so.

Citizen suits can be used to require a facility to comply with any “standard,
limitation, or schedule established under any permit issued pursuant to Title V or under any
applicable State implementation plan approved by U.S. EPA, any permit term or condition,
and any requirement to obtain a permit as a condition of operations.” Clean Air Act §
304(f)(4).  A claim may be brought if the source is violating a permit term, condition, or
other limitation, or is operating under a variance that is not specifically authorized by U.S.
EPA.  In these cases, the plaintiff may request both an order stopping the improper releases
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as well as monetary fines for the permit violations.  While fines are paid into the US Treasury
to assist U.S. EPA in other enforcement cases, the Act also provides that up to $100,000 of
the fines may be used for “beneficial mitigation projects” proposed by the parties and
approved by EPA and the court.  CAA § 304 (g)(2).  While the Clean Air Act does not
specify what qualifies as an adequate beneficial mitigation project, any such project must be
consistent with the Act and enhance public health or the environment.

When it comes to proving that permit provisions have been violated, courts have
strict rules about the evidence that can be used to demonstrate illegal actions. Fortunately,
the Clean Air Act allows the use of “any credible evidence” of a permit violation to support
an enforcement action, rather than only the U.S. EPA-approved test methods.  This is very
important, since emissions testing protocols for stationary sources can be so specific and
complex that, if allegations regarding violation of specific testing protocols were required,
citizens suits would require expensive technical experts to prove the violation.  Nevertheless,
it is important to examine carefully the source, accuracy, reliability and credibility of the
evidence of the violation.  It is the heart of your enforcement action.

Citizen suits are allowed against facilities only when U.S. EPA and the permitting
authority are not themselves pursuing a civil or criminal enforcement action for the same
violation.  You have to advise these agencies that you plan to pursue a claim by filing a “60-
day notice.”  Before filing an action, make sure no agency is already pursuing a judicial
enforcement action for the same violation.  However, a citizen suit may proceed even if an
agency is pursuing an administrative action for the same violation.

CAA § 113(f) authorizes rewards to individuals when information or services
provided to U.S. EPA leads to a criminal conviction or a civil penalty for violations of the
Act.  You could provide that information through a 60-day notice.  In order to qualify, you
only need ask U.S. EPA to be considered for a reward if they accept and prevail in the case.
For more details, see 59 Federal Register page 22776, May 3, 1994.

Lawsuits Against Permitting Authorities

Suits may also be brought to challenge the issuance of Title V permits if the Title V
permit is defective or if the permitting authority fails to act on the permit application within
eighteen months of the time it is deemed complete.  CAA § 503(c).  Although these suits
may be brought by citizens, they are generally not referred to as “citizen suits.”  These claims
would be brought against the “permitting authority,” (the term generally used to describe the
state or local agency that has been authorized by U.S. EPA to issue Title V permits).

A permit may be defective for any number of reasons.  It may not incorporate all of
the pre-existing requirements that govern the source.  It may not adequately describe
required monitoring methods or other federally required elements.  Review 40 C.F.R. Parts
70.5 and 70.6, which describe the required elements of permits and applications.  A
proposed Title V permit may be challenged if the administrative process governing issuance
of permits has not been properly followed or if the permit is flawed or inadequate.  In these
cases, the court is asked to invalidate the defective permit.
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Title V requires that any approved state program include opportunities for persons
who submitted comments on draft permits to gain access to state court for review of
decisions by permitting authorities to issue permits.  CAA § 502(b)(6).  The deadline for
filing a state court action will be no longer than 90 days after the permit action, possibly less.
U.S. EPA’s regulations provide that state court is the exclusive means for judicial review of
the terms and conditions of permits (40 C.F.R. Part 70.4(b)(3)(xii)); however, the Act clearly
allows judicial review of U.S. EPA’s denial of a citizen petition seeking a U.S. EPA objection
to a proposed permit.  CAA § 505(b)(2).  It is important to review the state permitting
authority’s rules and regulations for the permit program, as it may set different timelines or
requirements for appeals.  A citizen suit challenge might need to be filed in state court at the
same time as the petition seeking U.S. EPA’s objection to permit issuance under CAA §
505(b), discussed below.

State permitting authorities may also be sued for failing to implement their own
programs.  They may fail to take action within specified timelines, for not carrying out the
program or mis-applying their own standards and requirements on a programmatic level.
U.S. EPA’s regulations provide state court review as one means to gain judicial review of
cases involving state permitting agency failure to take final action within the time limits
imposed by the state program. 40 C.F.R. Part 70.4(b)(3)(xi).  Federal court review may also
be possible if the state is not implementing its own program, but the state cannot be
compelled to adopt a program involuntarily.  If a state is unwilling to adopt a Title V
permitting program, the proper action is against U.S. EPA to seek imposition of sanctions
and the implementation of a federal program.

With the exception of review of state-issued permits, which must be reviewed in
state court, plaintiffs may choose to file their Title V enforcement case in either state or
federal court.  The rules of procedure are complex, and a suit filed in state court can get
moved to federal court and visa versa.  There may be distinct advantages in being in either
state or federal court, depending on the applicable law and the circumstances of your case.
In certain cases, you may want to file in both state and federal court.

Lawsuits Against U.S. EPA

Since U.S. EPA has a number of responsibilities under Title V, there are a number of
opportunities for potential legal action.

As programs are being developed by each state, U.S. EPA is required to act (approve
or disapprove) upon permitting authority program submittals no later than 12 months after
receipt.  If U.S. EPA delays action beyond that time, a lawsuit may be brought to force the
agency to act on the submittal.  If the state is unable to or refuses to submit an adequate
program, U.S. EPA has the authority to impose certain penalties upon the state, called
“sanctions” and described at CAA § 179(b).  Highway sanctions involve withholding federal
funding for most highway projects.  The offset sanction imposes a higher ratio of offsets
upon major new or modified sources. While sanctions may be imposed by U.S. EPA any
time after the program is rejected or the submittal deadline missed, U.S. EPA is required to
impose sanctions 18 months after the program is rejected or a deadline is missed.  If the
state still refuses to act, U.S. EPA is required to develop and implement a federal Title V
program 24 months after the program is rejected or deadline missed.  CAA § 502(d).  If U.S.
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EPA fails to impose sanctions after 18 months or does not have a federal plan in place after
24 months, a citizens suit may be brought under CAA § 304 to force U.S. EPA to act.

Even after a state’s program is approved, U.S. EPA may determine that the state is
not adequately implementing or enforcing their program. 40 C.F.R. Part 70.10(c)(1).  Once
U.S. EPA makes this determination, the “sanctions clocks” described above begin to run.
The sanctions may be imposed at any time after this determination, but must be imposed
after 18 months.  If the state does not respond, the federal permitting program must be
imposed 24 months after the determination.  CAA § 502(i).

Once a permitting authority’s permit program is approved, U.S. EPA has various
duties of review of individual permits.  U.S. EPA’s failure to fulfill these duties may also give
rise to a lawsuit against U.S. EPA forcing them to act properly.

Before issuing a permit, each permitting authority must provide a copy of the
proposed permit to U.S. EPA.  U.S. EPA has a 45 day period to review the proposed permit
and object if it determines that the permit does not comply with the requirements of the
Clean Air Act.  CAA § 505(b)(1).  The permitting authority must revise the permit to
respond to U.S. EPA’s objections within 90 days, or else U.S. EPA assumes the
responsibility to issue or deny the permit.  CAA § 505(c).

If U.S. EPA does not object to a permit within the 45 day period, any person who
previously submitted comments to the permitting authority on that permit may petition U.S.
EPA to object to the permit during the 60 days following the end of U.S. EPA’s 45 day
objection period. CAA § 505(b)(2).  U.S. EPA then has 60 days to act on the petition, but if
the permitting authority has already issued the permit, the permit remains valid during the
period of U.S. EPA’s review of the petition.  If U.S. EPA denies the petition, a suit may be
filed seeking review of U.S. EPA’s action.  This case is heard before the federal Court of
Appeals under CAA § 307.  As noted earlier, the deadline for a state court legal challenge to
the same permit may expire during this period.  Thus, the lawsuit may have to be filed before
the U.S. EPA petition review is complete.

Both § 304 and § 307 of the Act authorize suits against U.S. EPA.  The more
common § 304 actions – referred to as “citizen suits” – are brought in federal district court
to challenge violations of an existing permit condition, including a Title V permit, to
challenge a state’s failure to implement SIP requirements, and actions against facilities who
are operating without permits.  Lawsuits may be brought under § 304 against EPA when
EPA has failed to meet one of the many deadlines or “mandatory duties” outlined in the
Act.  Citizens may also challenge the content of new regulations or the substance of an
action taken by EPA under CAA § 307; however these lawsuits are typically more complex
and technical, and EPA enjoys an advantage when the court evaluates the appropriateness of
EPA action.

Exhaustion of Administrative Remedies

Before filing a lawsuit in which you are challenging a decision of a public agency, you
must have “exhausted your administrative remedies.”  “Administrative remedies” refer to the
opportunities for public comment, hearings and administrative (non-judicial) appeal to the
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permitting agency and/or U.S. EPA.  “Exhaustion” refers to the requirement that any
available review process, such as the petition process and any appeals that may be authorized
under the state program, must be used.  Further, every issue raised in a lawsuit must have
first been brought before the agency involved through comments and in any administrative
appeals.  Courts don’t want to take action against an agency unless you have made every
reasonable attempt to get the agency to do what you want and the agency has failed to do so.
You must have already identified the thrust and nature of your legal issues in your written
and/or oral comments on the project.  Courts are not receptive to challenges based on
brand-new issues.  The agency is supposed to have an opportunity to consider your issue by
your previous comments, and only after they ignored or inadequately addressed your issues
may you go to court.  Thus, it is important to raise any possible issue during the comment
phase which you might want to later litigate, and to use all available appeals processes.

60-Day Notices

The Clean Air Act requires that a citizen file a letter notifying the source and certain
governmental agencies regarding the basis for any legal challenge.  This letter must be sent
by certified mail to specific parties at least 60 days before the lawsuit may be filed.  Review
the requirements at 40 C.F.R. Part 54.  Serving the notice letter and complaint on
corporations requires identifying the corporate “agent for service of process” whose name
and address is registered with your state’s Secretary of State.  It may take you a couple of
weeks to obtain this information, although many states are now posting this information on
the web.

Standing

In order to bring an action before a court, a plaintiff must establish that he or she
has “standing” – an interest in the outcome of the action.  Recent Supreme Court decisions
have limited the ability of community groups and individuals to litigate other environmental
issues on behalf of the general public, although there have been no Clean Air Act decisions
on these issues.  Courts have ruled that community groups or individual plaintiffs must
suffer an actual or imminent injury caused by the defendant’s actions, that will be redressed
(alleviated) by the court’s action.  This area of law is currently in a state of flux.  Either the
plaintiff community group must suffer some injury to itself or its members, or a
representative individual member of the group who is adversely affected must be a party to
meet the injury requirement.  The courts have ruled that other environmental laws like the
Clean Water Act don’t provide opportunity for the injured members of the public to have
their injuries remedied by simple payment of penalties into the US Treasury, particularly
when the violation has since stopped.  The Clean Air Act is different since it allows up to
$100,000 of any penalties to be used for “beneficial mitigation projects” to improve air
quality for individuals that have been injured by the illegal emissions.  Regardless, in crafting
a legal action, attention must be paid to these specific elements to ensure a viable case.

A related issue has also been recently addressed by the Supreme Court, again
interpreting environmental statutes other than the Clean Air Act.  The Court has ruled that
citizen enforcement actions seeking to enforce permit conditions under the Clean Water Act
and public disclosure requirements under the Emergency Planning and Community Right To
Know Act (EPCRA) must be based on current, on-going violations, not past violations that
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had been corrected before the lawsuit was filed.  Since a citizen enforcement action must be
preceded by a 60 day notice, this new interpretation could prevent many enforcement cases
from proceeding if the source simply stops the offending emissions after receiving the notice
letter.  There is considerable doubt, however, whether the recent Supreme Court decision
affects Clean Air Act issues, as the Act provides that citizens suits may be brought for a past
violation “if there is evidence that the alleged violation has been repeated.”  CAA § 304(a)(1)
& (3).  Congress clearly intended to permit citizen suit enforcement actions for repeated past
violations.

About Lawyers

Lawsuits enforcing environmental laws are very different from most cases heard by
Federal judges.  Many of the legal issues associated with these kinds of cases have not yet
been conclusively decided by the courts.  When the legal issues are well defined, your case is
more certain and its outcome more predictable.  When the case involves novel issues, the
outcome is far less certain.  As a result several appeals may be required before the case is
finally resolved.  Always ask your lawyer for a realistic assessment of the strengths and
weaknesses of the case before deciding to pursue litigation.

While it is possible to represent yourself in court without an attorney, called “pro
se,” this is not recommended for Clean Air Act enforcement cases.  A minor slip-up can
doom your case, and you will be unaware of many opportunities that you have as a litigant.

It is preferable to work with an attorney who is experienced in the type of case you
are pursuing.  A good attorney can certainly litigate a Clean Air Act case without previous
experience with the Clean Air Act, but even a good lawyer without experience in these types
of cases will have to spend a lot of extra time learning the body of law.  It is preferable to
find a lawyer who is familiar with the Clean Air Act to represent you.

Both the statute and the subject matter are technical and complex, so Clean Air Act
cases generally will take a considerable amount of time to develop and litigate.  You can help
by being well organized with extra copies of all relevant documents neatly assembled and
summarized in binders or files.  You will find working with most attorneys easier if you are
familiar with the administrative processes that led to the permit decision or violation and
have a command of the potential legal and factual issues.  If you have good facts and
demonstrate that you can help make your case as straightforward as possible for the
attorney, he or she will be more inclined to take your case.

You and your attorney should agree on a written fee arrangement.  Some attorneys
will take on cases “pro bono” (for free) as part of their legal practice or if they work for a
public interest law firm that does not ordinarily charge their clients.  Attorneys in private
practice may offer a discounted rate to non-profit, public interest groups, but will expect to
recover their full fee if they win the case and recover their attorneys’ fees from the
defendant, as the Act allows.  Others may charge you their regular hourly rates or even a flat
rate.  You will probably be expected to pay the “costs” of your case, which covers the legal
filing fees, the costs of preparing and copying the “administrative record”, expert witness
fees, any discovery and deposition expenses, and may also include the lawyers’ long-distance
phone charges, fax, postage, copying expenses, etc.  Whatever the arrangement with your
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attorney, make sure you understand what are your and the attorney’s responsibilities.  A
written contract is typical.  You should ask for estimates of the time and expenses, the
attorney’s judgment on the probability of success, whether they will promise to represent
you on appeal if necessary, etc.

Every attorney has a different style and approach, and some may work better for you
than others.  Unfortunately, there are not a large number of attorneys experienced in Clean
Air Act enforcement actions, and those that are doing them are typically quite busy.  Filing
even a single case may take enormous resources, but after you prevail, the agencies will likely
give your perspective greater credence in future proceedings.  Most importantly, one
successful lawsuit may achieve substantial environmental benefits.
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Chapter Four

Why Didn’t That Factory Apply for a Title V Permit?
How a Facility Can Avoid Title V and Other Requirements

By Brian Flack, New York Public Interest Research Group (NYPIRG)
 New York, NY

This section covers limits on a facility’s “potential to emit,” one of the more complex
and technical issues you will be faced with when reviewing a Title V permit.  You will notice
several types of potential to emit limits when reviewing a permit.  First, you may find that a
facility you are interested in does not have to apply for a Title V permit because it accepted a
potential to emit limit on the total amount of pollution it may release.  Second, you might
find a facility that is required to apply for a Title V permit, but that relies upon such a limit
to avoid particular legal requirements, such as those that cover facilities that release large
amounts of hazardous air pollutants (these requirements are known as “Maximum
Achievable Control Technology” standards or “MACT” standards) and requirements that
cover new or modified facilities that release large amounts of criteria pollutants (New Source
Review).

There are specific ways a factory or power plant can accept regulatory restrictions on
how they operate, what they burn (fuel), raw materials they use, how much of a product they
produce, or how many hours they operate the factory.  If a factory limits the hours of
operation and the amount of a finished product that is produced, the factory will ultimately
be limiting the pollution that comes out of the smokestacks.  Therefore, by accepting
enforceable restrictions or conditions that will limit emissions to levels below the thresholds
of Title V, the facility will not be subject to Title V requirements.  This is known as limiting a
facility’s potential to emit (PTE).

In this section, you will learn how to evaluate this kind of limit.  In particular, you
will learn how a limit must be written and when a facility is allowed to rely upon such a limit
to avoid legal requirements.

I.  Avoiding the Requirement to Apply for a Title V Permit

       As discussed earlier in this handbook, a facility must apply for a Title V permit if it
is capable of polluting the air in amounts equal to or greater than levels set out in the Clean
Air Act.1    See Appendix D.  Such facilities are called “major sources.”  Whether a facility is
a “major source” does not depend upon how much the facility actually pollutes the air.
Instead, it depends upon how much the facility could pollute the air if it operated at its
maximum capacity.  The amount of pollution a facility could cause is referred to as the
facility’s “potential to emit” (PTE).  A facility’s PTE is the amount of air pollution it would
cause if it operated 24 hours each day, every day of the week.  Since most facilities don’t

                                                
1 Facilities are also required to apply for a Title V permit if they are eligible for certain MACT standards or
are subject to New Source Performance Standards.  USEPA’s policy on which of these facilities must apply
for a permit is currently in flux.  USEPA has “deferred” eligibility for several different categories of
facilities.
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operate all of the time, a facility’s actual emissions are usually much less than its potential
emissions.   Nevertheless, so long as a facility’s PTE is above the level set in the Clean Air
Act, the facility is covered by the Title V program.2

Lots of facilities in the United States are capable of polluting the air at levels that
qualify them for the Title V program. If a facility will never actually cause pollution above
Title V threshold levels, however, it can ask the Permitting Authority for a potential to emit
limit on the total amount of air pollution it is allowed to release.  This potential to emit limit
is set below the level at which a facility is required to apply for a Title V permit.  Once the
PTE limit is in place, the facility is no longer required to apply for a Title V permit. A facility
that avoids the Title V program by accepting a potential to emit limit on the amount of air
pollution it may release is referred to as a “synthetic minor” [source].  It is referred to by this
name because instead of being a “major source” subject to Title V, the Permitting
Authority’s regulatory action has turned it into a “minor source.”3

A.  What should I look for when evaluating a PTE limit that excuses a facility
from the Title V program?

For a facility to rely upon a pollution limit to avoid the Title V program, the limit
must be practicably enforceable, meaning that it must be possible to know in a timely
manner whether the facility is complying with the limit (this is discussed in detail below).
U.S. EPA has also required that a limit be federally enforceable in order to avoid the Title V
program, i.e., the public and U.S. EPA must be able to enforce the limit in court. However,
two recent court decisions questioned federal enforceability as a requirement for PTE
limitations. U.S. EPA is in the process of amending its regulations to address these court
decisions.

      B.  Is federal enforceability a necessary requirement?

As discussed above, U.S. EPA regulations for Clean Air Act Titles I, III, and V
required that any limitation on a facility’s potential to emit could only be considered if it was
federally enforceable.  But, three recent decisions by the U.S. Court of Appeals for the D.C.
Circuit disagreed with U.S. EPA rules requiring federal enforceability.”4

                                                
2 USEPA regulations define “potential to emit” as:

“the maximum capacity of a stationary source  to emit any air pollutant under its physical and
operational design.  Any physical or operational limitation on the capacity of a source to emit an
air pollutant, including air pollution control equipment and restrictions on hours of operation or on
the type or amount of material combusted, stored or processed, shall be treated as part of its design
if the limitation is enforceable by the Administrator.”  See 40 C.F.R. § 70.2.

3 Facilities that do not have even the potential to emit air pollution in major amounts are often referred to as
“natural minor” sources.

4 In the first case, National Mining Association v. EPA, 59 F.3d 1351 (D.C. Cir. 1995), the court dealt with
the potential to emit definition under the Title III air toxics program.  In the second decision, Chemical
Manufacturers Ass’n v. EPA, 70 F.3d 637 (D.C. Cir. 1995), the court remanded the definition of potential
to emit under the PSD and NSR programs to USEPA. The third decision, Clean Air Implementation Project
v. EPA, No.92-1303 (D.C. Cir, June 28, 1996), dealt with the potential to emit definition under Title V of
the Act.
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The U.S. Court of Appeals for the D.C. Circuit did not agree with U.S. EPA’s
exclusive federal enforceability requirement.  The court held that U.S. EPA had not
adequately justified why it should not consider emission reductions due to state and local
controls when limiting a source’s potential to emit.  This would allow a facility to limit its
potential to emit by complying with any permit or enforceable limit on such facility’s
operations.  U.S. EPA is currently in the process of conducting rulemaking in response to
the recent court decisions.

The D.C. Circuit vacated the federal enforceability requirement for Titles I and V,
but it did not vacate it for Title III.  Thus, in federal PSD programs (implementing 40 CFR
52.21), some of which are delegated to the state to implement, federal enforceability is no
longer required to avoid PSD requirements.  But, as a practical matter, the court decision did
not affect the individual state rules implementing these programs that have been
incorporated into U.S. EPA-approved SIPs and Title V programs. Usually, federal
enforceability is still required to create “synthetic minor” new and modified sources.5

Because most of the state programs still include federal enforceability in their PTE
definition, U.S. EPA’s original definition of PTE remains important.6

C.  How do I make sure that a limit is practicably enforceable?

To be practicably enforceable, a limit must state:

a.  what the actual limit is,
b.  how the limit relates to the amount of pollution being released (e.g. if the limit is on the

amount of fuel used each day, how does that relate to the amount of sulfur dioxide
released by the facility?)

b.  how the facility shows that it is complying with the limit;
c.  when and how often the facility is required to measure compliance with the limit; and
d.  when and in what form the facility reports the results of any monitoring to the Permitting

Authority.  This is important because once reports are given to the Permitting Authority,
they must be made available to the public.  You may have trouble getting records that
have not been submitted to the Permitting Authority.

                                                
5 See, Memorandum, Interim Policy on Federal Enforceability of Limitations on Potential to Emit, from
John S. Seitz and Robert I. Van Heuvelen to EPA Regional Offices (January 22, 1996).

6 In January 1995, before the court opinions, U.S. EPA issued a “Transition Policy” for Title V and Title III
purposes.  Pursuant to the Transition Policy, U.S. EPA stated that for its purposes it would consider a
source to be a “minor source” even if the source did not have PTE limits if the source’s actual emissions
had remained below 50 percent of the applicable major source threshhold since January 1994 (as
demonstrated by adequate records).  U.S. EPA also stated that it would honor state-only enforceable PTE
limits, even where the regulations or SIP required federal enforceability. While U.S. EPA plans to continue
to honor state-only enforceable limits until the PTE rulemaking is complete, the provision allowing a
source without any PTE limits to avoid major source status is due to expire in December 2000.  See
Memorandum, Third Extension of January 25, 1995 Potential to Emit Transition Policy, from John S. Seitz
and Eric V. Schaeffer (Dec. 20, 1999).
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A facility can include permit conditions that will limit or “cap” its emissions to levels
below the thresholds of Title V.  To appropriately limit potential to emit, all permits must
contain a production or operational limitation in addition to the emission limitation.7  A
production limitation is a restriction on how much of a final product a facility produces.  An
operational limitation is a restriction on how many hours a facility operates or how much
raw material a facility uses.  Restrictions on production or operation that will limit potential
to emit include limitations on quantities of raw materials consumed, fuel combusted, hours
of operation, or conditions that specify that the source must install and maintain controls
that reduce emissions to a specified emission rate or to a specified efficiency level.

Also, to be practicably enforceable the “averaging time” of the limit must be over the
shortest practical time period.  The averaging time or duration is the length of time or
duration over which compliance is measured.  For example, consider a facility, that accepts a
limit upon the amount of fuel that it burns as a way to ensure that its SO2 emissions stay
below the Title V level.  If the limit is on how much fuel the facility can burn each day, the
monitoring must take place daily.  By looking at the facility’s daily records, you can know
immediately whether the facility was complying with the limit on the previous day.  Such a
limit is practicably enforceable.  If the limit is annual, however, you cannot know whether
the facility is complying with the limit until the end of each year.  This limit is not practicably
enforceable.

It is not uncommon to see a limit that is based upon a “12-month average, rolled
monthly.”  In the example provided in the paragraph above, that would mean that at the end
of each month, the facility would total the amount of fuel used in the previous 12 months.
This “rolled” standard is clearly better than a straight annual average because you can know
from month to month whether the facility is complying with the limit.  An annual limit
rolled monthly is probably acceptable for the purpose of allowing a facility to avoid Title V
requirements because Title V eligibility is determined based upon the amount of pollution
that can be caused by a facility each year.  If the limit relates to whether a facility must
comply with MACT standards (discussed in the next section), you will need to look to the
language of the particular MACT standard that is being avoided.  It may be that you need a
shorter averaging time to assure compliance, such as a monthly limit rolled daily.

D.  How does a facility become subject to a PTE limit that excuses it from the
Title V program?

U.S. EPA identified several available approaches for creating federally enforceable
limits on potential to emit.  These include (1) non-Title V federally enforceable state
operating permit programs (FESOPs), (2) exclusionary or prohibitory rules that create
federally enforceable restrictions applicable to many sources, (3) general permits that could
be included in a State Implementation Plan (SIP) in order to create potential to emit limits
for groups of sources, (4) pre-construction permits (“New Source Review” or NSR), and (5)
Title V permits.

                                                
7 See, Memorandum, Guidance on Limiting Potential to Emit in New Source Permitting, from Terrell E.
Hunt and John S. Seitz to EPA Regional Offices (June 13, 1989).
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One method of achieving federal enforceability for state and local regulations is to
attain EPA approval of a state’s own operating permit program, thus creating a “federally
enforceable state operating permit program” (FESOP).  The program must:  (a) be approved
into the SIP, (b) impose legal obligations to conform to the permit limitations, (c) provide
for limits that are enforceable as a practical matter, (d) be issued in a process that provides
for review and an opportunity for comment by the public and by U.S. EPA, and (e) ensure
that there is no relaxation of otherwise applicable federal requirements.8

Another mechanism for creating federally enforceable restrictions is through general
restrictions on many sources within a single category, known as “prohibitory” or
“exclusionary” rules, which may be included in a SIP.  In order to be a valid constraint on a
source’s potential to emit, an exclusionary rule must be practicably enforceable, adopted with
adequate opportunity for public comment, and incorporated into the SIP.9  State and local
permitting authorities can adopt general rules limiting the potential to emit of smaller
facilities, thus allowing these facilities to avoid “major source” requirements.  The general
rule will place emissions limitations on such smaller sources and ensure compliance with the
established limit through recordkeeping and reporting requirements.

A third approach for creating federally enforceable restrictions is through a general
permit, which is a single permit that establishes terms and conditions that must be complied
with by all sources subject to that permit.  A general permit provides for conditions limiting
potential to emit in a one-time permitting process.  Though generally considered part of a
Title V permit program, state and local agencies can also submit a general permit program as
part of its SIP.  Furthermore, general permits included within a SIP-approved FESOP can
also create potential to emit limits for groups of sources.10

Another type of case-by-case permit is a pre-construction permit.  Many states are
using their existing NSR programs to limit a source’s potential to emit so as to allow sources
to legally avoid being considered major sources for Title V purposes.11  USEPA has taken
the position that minor NSR permits issued under programs that have already been
approved into a SIP are federally enforceable.  Thus, USEPA allows the use of federally
enforceable minor NSR permits to limit a source’s potential to emit provided that the scope
of a state’s program allows for this and that the minor NSR permits are in fact enforceable as
a practical matter.12  But note that it is not acceptable for a source to use a major NSR
permit to create a limit to avoid Title V applicability.  All sources with a major NSR permit
are Title V sources regardless of there actual or potential emissions.  Furthermore, once a
source accepts a limit on its PTE, increasing its operations above these limits may trigger
major NSR requirements.

Facilities may also limit their potential to emit through the Title V permitting
process.  Many states are using Title V permits to create various, federally enforceable

                                                
8 See, Memorandum, Options for Limiting Potential to Emit at 3.
9 See id. at 4.
10 See id. at 4.
11 See id. at 5.
12 See, Letter from John S. Seitz, Director, Office of Air Quality Planning and Standards, to Jason Grumet,
Executive Director, Northeast States for Coordinated Air Use Management (November 2, 1994).
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emission limitations.  For example, if a facility is above certain threshold emission levels for
either criteria or hazardous air pollutants, that facility could limit its potential to emit to
below that level of emissions for purposes of prospectively avoiding future MACT
compliance dates.  That facility would use a Title V permit to establish federally enforceable
limitations, thus ensuring the facility is not considered a major source for hazardous or other
air pollutants.

    E.  How to identify and track potential to emit violations

You may find that a facility you are interested in does not have to apply for a TitleV
permit because it accepted a potential to emit limit on the total amount of pollution it may
release or has agreed to comply with a limit in order to avoid compliance with a more
stringent requirement, such as MACT, NSR, or Prevention of Significant Deterioration
(PSD).  However, you need to be aware that a few facilities may try to get around these
limits.  For example, a facility may burn more fuel or use more raw materials than would be
contained in its permit or operate an additional shift when the source was restricted in
operating hours.

You can track violations of these production or operational limits.  Facilities have
recordkeeping requirements that they must follow, thereby allowing citizens to verify a
source’s compliance with its limit.  In many circumstances, operating logs are kept in which
hours of operation are recorded.  These logs may be available for inspection by citizens (ask
the Permitting Authority).  The failure to comply with a PTE limit may result in a notice of
violation for failure to get a Title V permit or comply with MACT or PSD/NSR
requirements.

II.  Avoiding MACT Standards

Section 112 of the Clean Air Act provides for regulation of hazardous air pollutants,
and distinguishes between “major sources” and “area sources” of such pollutants.  Section
112 of the Clean Air Act defines a “major source” as:

any stationary source or group of stationary sources located within a contiguous
area and under common control that emits or has the potential to emit considering
controls, in the aggregate, 10 tons per year or more of any hazardous air pollutant
or 25 tons per year or more of any combination of hazardous air pollutants.

MACT standards apply to many major sources of hazardous air pollutants.  But,
lesser or no controls may be required of area sources in a particular industry.  U.S. EPA
issued a guidance document clarifying when a major source of hazardous air pollutants can
obtain federally enforceable limits on its potential to emit to avoid applicability of major
source requirements.13

                                                
13 See, Memorandum, Potential to Emit for MACT Standards – Guidance on Timing Issues, by John S.
Seitz to EPA Regional Offices (May 16, 1995).  Only MACT is addressed in this section.  But note that a
facility that relies upon a limit to avoid particular legal requirements, such as MACT standards, can rely on
this same limit to avoid other legal requirements that would otherwise require, such as NSR and PSD.
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U.S. EPA’s guidance document states that “facilities may switch to area source status
at any time until the ‘first compliance date’ of the standard.”14  The “first compliance date” is
defined as the first date a source must comply with an emission limitation or other
substantive regulatory requirement in the applicable MACT standard.  Moreover, U.S. EPA
provides that “sources should not be allowed to avoid compliance with a standard after the
compliance date, even through a reduction in potential to emit.15  It is U.S. EPA’s belief that
once a source is required to install controls or take other measures to comply with a MACT
standard, it should not be able to substitute different controls or measures as a method of
bringing the source below the major facility threshold.16  U.S. EPA refers to this as the once
in, always in policy.  A “once in, always in” policy ensures that MACT emissions reductions
are permanent, and that the health and environmental protection provided by MACT
standards is not undermined.17  It is important to point out, that under the once in, always in
policy, a source may be major for one MACT standard, but an area source for a subsequent
MACT standard.

But, you should look very carefully for facilities that are exempting themselves from
MACT regulations by taking “voluntary restrictions on their potential to emit.”  For
example, consider a facility that accepts a throughput limit to avoid applicability of the
gasoline MACT standard without any explanation in either the draft permit or any
supporting documentation of what that limit is.  In fact, the draft permit never refers to the
MACT standard at all.  The only information in the draft permit that appears to relate to the
MACT standard is the description of facility processes, which states that the facility is
“willing” to accept a throughput limit.  Simply saying that a facility is willing to accept a limit
is not the same as creating the limit.  Thus, it would appear that this facility does not have an
enforceable limit on its potential to emit and is therefore eligible for the particular MACT
standard.  The only way that this facility would not be subject to this standard is if it can
demonstrate that an actual federally enforceable limit on its potential to emit applied to the
facility prior to the first compliance date of the MACT standard.

                                                
14 See id. at 5.
15 See id. at 5.
16 See id. at 5.
17 See id. at 9.  Example :  A facility has potential emissions of 100 tons/year.  After compliance with the
applicable MACT standard, which requires a 99 percent emissions reduction, the facility’s total potential
emissions would be 1 ton/year.  Under EPA’s guidance memo, that facility could not subsequently operate
with emissions exceeding the maximum achievable control technology emission level.  The facility could
not avoid continued applicability of the MACT standard by obtaining “area source” status through
limitations on emissions up to the 10/25 tons/year major source thresholds.
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Limits on potential to emit to avoid applicability of MACT standards must be
federally enforceable.  A voluntary limit is insufficient to avoid applicability of the rule.  All
requirements contained in the MACT standard must be included in the facility’s permit
unless the facility can demonstrate that it received a federally enforceable limit on potential
to emit prior to the first compliance date.
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Chapter Five

Controlling Emissions of Hazardous Air Pollutants with the Clean Air
Act Requirements

by Alexander J. Sagady, Environmental Consultant (East Lansing, MI)

Citizens dealing with Clean Air Act operating permit for major industrial facilities
will inevitably have to address emissions of hazardous air pollutants (HAPs).  Under the
Federal Clean Air Act, Maximum Achievable Control Technology (MACT) standards
published by the U.S. EPA control emissions of HAPs from major industrial sources.

MACT standards originated in the 1990 Clean Air Act amendments.  Prior to the
1990 amendments, U.S. EPA had issued only a handful of regulations covering specific
hazardous pollutants under the 1977 amendment to the Clean Air Act.

Under the 1977 amendments, U.S. EPA was to develop National Emission
Standards for Hazardous Air Pollutants (NESHAP) that were “health-based” standards.
The NESHAP standards were intended to protect public health with a margin of safety.
However, certain pollutants that are cancer-causing agents do not necessarily display a health
effects threshold for detrimental exposures.  As a result of the difficulty U.S. EPA had with
writing standards under the original NESHAP statutory provisions, only a few were finally
issued.

The 1990 Clean Air Act amendments changed the entire approach to regulating
HAPs.  Congress established a list of 189 HAPs that were subject to emission control
regulations; it also defined a major source of HAPs as one that emits or has the potential to
emit 10 tons or more of any single HAP or 25 tons per year or more of any combination of
HAPs.

Under Section 112 of the Act, U.S. EPA was then mandated to develop stringent
technology-based emission regulations applicable to several industrial categories.  Section
129 of the Act provided additional requirements for solid waste combustion units, like
municipal waste incinerators, because of special concerns about the toxic emissions from
these units, such as chlorinated dibenzo-dioxins/furans and mercury.

The Congressional action first established a list of HAPs to be regulated.  The
primary focus was then on determining the level of available emission control performance
for the best and near best controlled facilities in order to set new emission standards.
Health-based considerations could still enter the decision-making, but only after a baseline
level of performance based on emission control technology considerations was established.

Under the 1990 amendments, MACT standards were intended to strictly control
emissions of HAPs.  New sources of HAPs had the most stringent requirements:
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The maximum degree of reduction in emissions that is deemed achievable
for new sources in a category or subcategory shall not be less stringent that
the emission control that is achieved in practice by the best controlled similar
source, as determined by the Administrator.”  (CAA Section 112(d)(3))

For existing sources of HAPs, MACT emission standards:

“...shall not be less stringent, and may be more stringent than:

(A) the average emission limitation achieved by the best performing 12
percent of the existing sources (for which the Administrator has emissions
information) ..... for categories and subcategories with 30 or more sources, or

(B) the average emission limitation achieved by the best performing 5 sources
(for which the Administrator has or could reasonably obtain emissions
information) .... the category or subcategories with fewer than 30 sources.”

These provisions are known as the “MACT floor” in the decision-making process.   The
Administrator can also set standards more stringent than the MACT floor, where such
standards:

Shall require the maximum degree of reduction in emissions of the hazardous
air pollutants subject to this section (including a prohibition on such
emissions, where achievable) that the Administrator, taking into
consideration the cost of achieving such emission reduction, and any non-air
quality health and environmental impacts and energy requirements,
determines is achievable for new or existing sources.

The Administrator is mandated to also consider available methods to limit emissions
through process changes, substitution of materials, enclosure of systems, and through
design, equipment, work practice or operational standards, or a combination of all of these
techniques.

In general, an existing source that is subject to a MACT standard must comply with
that standard within three years after it is issued.

Some MACT standard-setting decisions by U.S. EPA have already been
controversial.  In mid-1999, the DC Circuit of Appeals remanded U.S. EPA’s MACT
decision on medical waste incinerators back to the agency for better justification after a
challenge by the Sierra Club and the Natural Resources Defense Council.

The 1990 amendments put the U.S. EPA on a deadline to issue MACT standards
with different sets of rules due in 1992, 1994, 1997, and 2000.  However, U.S. EPA will not
meet this deadline for the vast majority of needed industrial categories for which a MACT
standard is required.

Anticipating delays, Congress added the so-called “MACT hammer” provision.  This
provision states that if U.S. EPA fails to issue a standard for a category of sources within 18
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months of the statutory deadline, each source in that category must apply to the State for a
permit in which the State determines MACT on a case-by-case basis.

There is another situation in which states may have to decide MACT on a case-by-
case basis.  The 112(g) program (named for section 112(g) of the Clean Air Act) applies
when HAP sources that are not yet subject to a MACT standard (or not yet on the list of
source categories for which U.S. EPA will develop a MACT standard) seek to construct or
reconstruct a major source.  (The rule does not apply to modifications).  The program
applies whether the source is a green field source or adding a new unit, provided the PTE of
the new source or unit meets or exceeds 10 tons per year of any one HAP, or 25 tons per
year of combined HAPs.  Sources subject to the rule need a “notice of MACT approval,”
which is a pre-construction permit.  Most states have adopted 112(g) programs, and it is
their responsibility to decide case-by-case MACT.  The MACT determination of a state has
no binding effect on other states, but by definition, other states cannot adopt a less stringent
MACT for the same type of facility.  (They can adopt a more stringent MACT for the same
type of facility).  Prior to making a MACT determination, state and local agencies generally
investigate the MACT determinations made by other states.

Clean air advocates concerned with operating permits and toxic emission controls
must become aware of the MACT setting process because of interactions with the issuance
of operating permits.

State case-by-case MACT determinations set standards which can then become the
norm for many years.  Citizen advocacy and technical comments in the setting of case by
case MACT standards may result in more stringent HAP emission controls.

For operating permits involving MACT standards already issued by U.S. EPA,
citizens should ensure that all applicable regulatory provisions of the MACT are in place in
the proposed operating permit, including the relevant provisions from the “general
provisions” of 40 CFR Part 63.  Information about completed, proposed, and upcoming
MACT standards is available on the Internet at www.epa.gov/ttn/uatw/eparules.html.  In
addition to numerical limitations on emissions, MACT standards will also generally require
certain mandatory work practices, operator training, emission and operational parameter
monitoring and other detailed requirements that should be specified in the operating permit
provisions.

Refer to page 122 for information about how a facility can avoid a MACT standard
by obtaining an enforceable limitation on its potential to emit HAPs.
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Chapter Six

“Unavoidable” Violations of Emission Limits

by Keri Powell, New York Public Interest Research Group (New York, NY)

Many Title V permits include a provision that allows the Permitting Authority to
excuse permit violations that are considered “unavoidable.”  Violations that are typically
considered “unavoidable” are those that occur because of an emergency or because of an
unforeseeable equipment malfunction. Sometimes, violations that occur during startup,
shutdown, or maintenance of equipment are considered to be unavoidable. These provisions
are referred to by a variety of different names, including, among others, “Unavoidable
Noncompliance and Violations,” “Malfunction/Upset,” and “Affirmative Defenses.”  For
purposes of this discussion, these provisions are referred to as “excess emissions
provisions.”

Excess emissions provisions come in many forms. They are all based upon the idea
that under certain conditions, a facility cannot avoid violating air quality requirements.  Some
excess emissions provisions prevent the Permitting Authority from penalizing a facility for
unavoidable violations.  This type of provision is called an “affirmative defense.”  Under an
affirmative defense, once the facility presents evidence that the defense applies, it is up to the
Permitting Authority (or the citizen suit plaintiff) to demonstrate that the defense does not
apply.  Other excess emissions provisions simply provide the Permitting Authority with
discretion over whether to bring an enforcement action when it determines that a violation
was “unavoidable.”  Under this type of discretionary excess emissions provision, the
Permitting Authority is authorized to bring an enforcement action even if the violation was
unavoidable.

Just like everything else in a Title V permit, an excess emissions provision must be
derived from some pre-existing applicable requirement.  Excess emissions provisions in Title
V permits are usually derived from State Implementation Plans (SIPs) (See Part One, page
38) and certain federal regulations (usually a MACT or NSPS regulation, see Part One, page
42).  It is proper for the Permitting Authority to include an excess emissions provision in a
Title V permit if it is based on a U.S. EPA-approved SIP rule or a federal regulation.  A
Permitting Authority is not allowed to include an excess emissions provision in a Title V
permit if there is no federally-enforceable statute or regulation that provides the basis for
such a provision.

If you see an excess emissions provision in a Title V permit, the provision may be
based on a federal regulation or a U.S. EPA-approved SIP and therefore properly included
in the permit.  Nevertheless, it is important to make sure that the Title V permit does not
expand the scope of the provision, and that the permit includes sufficient monitoring,
recordkeeping, and reporting requirements to ensure that the provision is not applied
improperly.  This section discusses these issues in detail.
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What are the steps in reviewing an excess emissions provision in a Title V permit?

Your objective is to make sure that the facility does not take advantage of an excess
emissions provision unless it is entitled to do so.  In general, you will need to ask the
following questions as you review the provision:

1. Is the provision allowed by a federally-approved air quality regulation (SIP)
or a federal regulation?

2. If the provision is allowed, does it excuse more than the underlying regulation
intended to be excused?  In other words, does it enlarge the excess emissions
provision?

3. Does the permit need additional terms to ensure that the facility can be held
accountable for violations when the excess emissions provision does not apply?

Each of these questions is covered in detail below.  But first, you need to know how to
recognize an excess emissions provision.

What does an excess emissions provision look like?

As a preliminary matter, you need to be able to recognize an excess emissions
provision when you see one. You are likely to see the following types of excess emissions
provisions in a Title V permit:

• Emergency Defense:  One kind of excess emissions provision is the “emergency
defense,” discussed in Part One of this handbook (page 58).  The emergency defense is
explicitly allowed under the federal regulation governing the Title V program.  See 40
CFR § 70.6(g).  (Appendix A of this handbook).  Though a Permitting Authority is not
required to include an emergency defense in its Title V permits, it has the option to do
so.  If the Permitting Authority incorporates an emergency defense into a Title V permit,
it may not expand the emergency defense beyond that allowed under § 70.6(g).  Carefully
examine any difference between § 70.6(g) and permit language.

• Startup/Shutdown and Malfunction provisions under Federal Regulations:  It is
not uncommon for an NSPS or MACT regulation to excuse violations that occur during
startup/shutdown or malfunction of equipment.  If the regulation containing the
startup/shutdown or malfunction provision is applicable to the facility, the Permitting
Authority is allowed to include the provision in the permit.  An example such a
provision in a federal regulation can be found at 40 CFR § 63.6(f), which provides that
“The nonopacity emission standards set forth in this part shall apply at all times except
during periods of startup, shutdown, and malfunction, and as otherwise specified in an
applicable subpart.”  § 63.6(f) requires the regulated facility to develop a
startup/shutdown/malfunction “plan.”  This plan is incorporated into the Title V permit
by reference.
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• Startup/Shutdown, Maintenance, Upset, or Malfunction Provisions in a SIP:  The
U.S. EPA has approved of a wide variety of excess emissions provisions as part of SIPs.
It is particularly important to review an excess emissions provision derived from a SIP
because many were approved long ago and it may be necessary to add language to the
permit that clarifies the scope of the provision.  The following is an example of a SIP-
approved excess emissions provision (This provision is provided only as an example.  It
should not be considered a “model” to be replicated.):

Unavoidable excess emissions.  Excess emissions determined to be unavoidable
under the procedures and criteria in [state regulation] shall be excused and not
subject to penalty.

(1)  The permittee shall have the burden of proving [to the Permitting Authority]
that excess emissions were unavoidable.  This demonstration shall be a
condition to obtaining relief under (2), (3) or (4).

(2)  Excess emissions due to startup or shutdown conditions shall be considered
unavoidable provided the source reports as required under [state regulation] and
adequately demonstrates that the excess emissions could not have been
prevented through careful planning and design and if a bypass of control
equipment occurs, such that bypass is necessary to prevent loss of life, personal
injury, or severe property damage.

(3)  Excess emissions due to scheduled maintenance shall be considered unavoidable
if the source reports as required under [state regulation] and adequately
demonstrates that the excess emissions could not have been avoided through
reasonable design, better scheduling for maintenance or through better
operation and maintenance practices.

(4)  Excess emissions due to upsets shall be considered unavoidable provided the
source reports as required under [state regulation] and adequately demonstrates
that:

(a)  The event was not caused by poor or inadequate design, operation,
maintenance, or any other reasonably preventable condition;

(b)  The event was not of a recurring pattern indicative of inadequate design,
operation, or maintenance; and

(c)  The operator took immediate and appropriate corrective action in a manner
consistent with good air pollution control practice for minimizing emissions
during the event, taking into account the total emissions impact of the
corrective action, including slowing or shutting down the emission unit as
necessary to minimize emissions, when the operator knew or should have
known that an emission standard or permit condition was being exceeded.

How do I know whether an excess emissions provision in a Title V permit is based
upon a federal regulation or a U.S. EPA-approved SIP?

Under 40 CFR § 70.6(a)(1)(i), the permit must “specify and reference the origin of
and authority for each term or condition, and identify any difference in form as compared to
the applicable requirement upon which the term or condition is based.”  Refer to page 37 in
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Part One of this handbook for information about how to locate state and federal air quality
regulations.

If the underlying source is a federal regulation, then you know that the particular
excess emissions provision has been approved by U.S. EPA.  As long as the language in the
permit is the same as the language in the regulation, the Permitting Authority is allowed to
include it in the permit.

If the underlying source is a state regulation, you need to determine whether the state
regulation has been approved by U.S. EPA into the SIP (See Part One, page 43).  If the state
regulation has been approved by U.S. EPA and is part of the SIP, the Permitting Authority is
allowed to include the provision in the permit.

How do I make sure that the Title V permit does not expand the scope of the excess
emissions provision?

To ensure that the Title V permit does not improperly expand the type of violations
that can be excused, you need to determine whether the language of the permit is more
lenient than the language in the applicable regulation.  The Permitting Authority may not use
a Title V permit to expand the types of violations that may be excused under the excess
emissions provision.  If you notice any differences between the terms in the draft permit and
the language of the underlying regulation, think carefully about the potential impact of these
differences.  Even if you aren’t sure about the implications of the different terms, you may
want to note the discrepancy in your comments.

Examples of improper attempts to expand the scope of an excess emissions
provision include, but are not limited to, the following:

- The excess emissions provision in the underlying air regulation only applies to
violations that occur due to an equipment “malfunction,” but the permit applies the
provision to startup/shutdown and/or maintenance situations.  (Many facilities
allege that it is impossible for them to comply with air quality limitations during
startup/shutdown and maintenance activities.  Nevertheless, if the provision in the
underlying regulation only applies during malfunction situations, the Title V permit
cannot be used to expand the excess emissions provision to cover violations that
occur during startup/shutdown or maintenance).

- The excess emissions provision in the underlying regulation only applies to
“nonopacity” violations, but the permit applies the provision to opacity violations.

- The excess emissions provision in the underlying regulation simply allows the
Permitting Authority to excuse a violation under particular circumstances, but the
permit provides that certain types of violations are automatically exempt from
enforcement.
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How do I know if additional permit terms are needed to ensure that the facility can
be held accountable for violations when the excess emissions provision does not
apply?

In general, if an excess emissions provision is derived from a federal regulation that
was adopted after 1990, it probably is not necessary to supplement the provision with
additional permit terms.  Note that many of the excess emissions provisions found in SIPs
were approved long ago and leave a lot of room for varying interpretations.  Thus, it may be
necessary to add terms to the permit to assure that the excess emissions provision is applied
correctly.  In evaluating the adequacy of an excess emissions provision, ask yourself the
following questions:

Does the permit require the facility to submit reports of excess emissions as
required by the relevant air quality regulations or Part 70?

Often, an underlying requirement will require that the facility submit a report, called
a deviation report, when the facility deviates from a regulatory standard. Generally, the
underlying requirement establishes the content of this report and when it must be submitted.
If applicable to a particular facility, these requirements must be included in that facility’s Title
V permit.  In addition, every Title V facility is subject to 40 CFR § 70.6(a)(3)(iii)(B), which
requires:

Prompt reporting of deviations from permit requirements, including those
attributable to upset conditions as defined in the permit, the probable cause
of such deviations, and any corrective actions or preventive measures taken.
The permitting authority shall define “prompt” in relation to the degree and
type of deviation likely to occur and the applicable requirements.

Title V permits typically include permit terms based on this regulation. The Title V permit
must define what “prompt” means in as specific terms as possible.  Otherwise, the
requirement of prompt reporting is unenforceable.  The definition must be reasonable.

As you review the excess emissions provision in a draft permit, ask yourself if you
can monitor whether or not the facility has exceeded air pollution limits on a timely basis.  If
not, the draft permit needs to be revised.

The public cannot know whether an excess emissions provision is applied properly if
there is no written record of when and why a violation is excused.  Consider a provision that
states:

In the event that emissions of air contaminants in excess of any emission
standard . . . occur due to a malfunction, the facility owner and/or operator
shall report such malfunction by telephone to the commissioner’s
representative as soon as possible during normal working hours, but in any
event not later than two working days after becoming aware that the
malfunction occurred.  Within 30 days thereafter, when requested in writing
by the commissioner’s representative, the facility owner and/or operator
shall submit a written report to the commissioner’s representative describing



“Unavoidable Violations of Emissions Limits

133

the malfunction, the corrective action taken, identification of air
contaminants, and an estimate of the emission rates.

Under the above excess emissions provision, the facility is required to submit a written
report about the occurrence only “if requested in writing by the commissioner’s
representative.”  If the commissioner’s representative elects not to make this request, there
will be no report of the malfunction. It is essential that the facility provide written reports to
the Permitting Authority whenever a violation is excused under an excess emissions
provision.

Are all of the relevant terms defined in the permit?

Sometimes, a permit lacks definitions of essential terms.  The lack of definitions may
make it easier for a facility to claim that it is protected by the excess emissions provision.
Key terms such as “unavoidable,” “upset,” “emergency,” and “malfunction” need to be
defined if they appear in an excess emissions provision.  If you notice that key terms are not
defined in a draft permit, you may want to locate plausible definitions and specifically
recommend them in your comments.  You may find a satisfactory definition in state
regulations.

Does the permit ensure that the excess emissions provision will be applied in a
manner consistent with federal law?

In the case of an excess emissions provision found in a SIP, it is important to make
sure that the provision cannot be interpreted in a way that violates federal law.  The only
U.S. EPA guidance that discusses limitations upon excess emissions provisions in SIPs is a
set of three U.S. EPA memoranda.  The first two were released in 1982 and 1983.  The third,
which clarifies the first two, was released in September 1999.  All three memoranda are
included in Appendix E.  The viewpoints expressed in the memoranda are not the “law,” but
they are U.S. EPA’s interpretation of the law.  Since Congress delegated the job of Clean Air
Act regulation to U.S. EPA, opinions expressed by the agency are often given quite a bit of
weight when a court decides how the law should be interpreted and applied.

When you review a SIP-based excess emissions provision in a draft Title V permit,
you should read over the U.S. EPA memoranda in Appendix E.  Make a note of any
limitations on SIP-based excess emissions provisions that are mentioned in the memos but
not mentioned in the draft permit.  In your comments, you can argue that these limitations
must be added in order for the permit to assure compliance with applicable requirements.
Particularly notable limitations include the following:

(1) All periods of excess emissions must be considered violations.  Any provision
that allows for an automatic exemption for excess emissions is prohibited.  This
means that if it is not clear whether the excess emissions provision creates an
exemption, you should expect the Permitting Authority to clarify in the permit
that there is no automatic exemption for excess emissions.

(2) While a state may choose not to impose a penalty on a facility that violates a
requirement due to unavoidable circumstances, this decision may not bar U.S.
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EPA’s or citizens’ ability to enforce applicable requirements.  Ask that the
permit state that the excess emissions provision does not affect your right or
U.S. EPA’s right to bring an enforcement action for permit violations when the
State chooses not to impose a penalty.

(3) In general, because excess emissions that occur during periods of startup and
shutdown are reasonably foreseeable, they should not be excused.  If the
Permitting Authority determines that it is impossible for a certain group of
facilities to comply on a consistent basis with air quality requirements during
periods of startup and shutdown, this should be addressed through a narrowly-
tailored SIP revision that takes into account the impacts on air quality caused by
the inclusion of such a provision in the SIP.  (In other words, a blanket excess
emissions provision that applies to all facilities in the state the same way is
inadequate).

(4) Affirmative defenses to claims for injunctive relief are not allowed.  (Injunctive
relief is when the violator is required by a court to stop illegally polluting the air.
While an excess emissions provision can protect a violator from being subject to
monetary penalties, U.S. EPA or the public may still get a court-ordered
injunction).

See U.S. EPA’s policy memorandum, State Implementation Plans:  Policy Regarding Excess
Emissions During Malfunctions, Startup, and Shutdown, Sept. 20, 1999 (in Appendix E of this
handbook).  The 1999 memorandum also includes a long list of requirements that a SIP-
based excess emissions provision must meet in order for it to be approved by U.S. EPA.
You can review this list and compare it to any excess emissions provision that is included in
a Title V permit.

What is the legal basis for arguing that the Permitting Authority must add terms to a
permit to assure that the excess emissions provision is applied properly?

The permit must assure compliance with all applicable requirements.  In this case,
the applicable requirement includes the excess emissions provision.  If you think that
additional permit terms are needed to prevent misapplication of the excess emissions
provision, you can argue that 40 CFR Part 70 requires them.  In particular, § 70.6(a)(1)
provides that each Title V permit must include “[e]mission limitations and standards,
including those operational requirements and limitations that assure compliance with all
applicable requirements at the time of permit issuance.”  In addition, remember that §
70.6(a)(3)(B) provides that:

Where the applicable requirement does not require periodic testing or
instrumental or noninstrumental monitoring (which may consist of
recordkeeping designed to serve as monitoring), [the draft permit must
include] periodic monitoring sufficient to yield reliable data from the relevant
time period that are representative of the source’s compliance with the
permit.
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If a permit includes a vague excess emissions provision that could be interpreted in a way
that violates federal law, or one that lacks adequate monitoring, recordkeeping, and
reporting requirements to assure that the facility is complying with permit terms, you can
argue that under Part 70, the permit may not be issued as drafted.
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§ 70.1 Program overview.
(a) The regulations in this part pro-

vide for the establishment of com-
prehensive State air quality permitting
systems consistent with the require-
ments of title V of the Clean Air Act
(Act) (42 U.S.C. 7401, et seq.). These reg-
ulations define the minimum elements
required by the Act for State operating
permit programs and the corresponding
standards and procedures by which the
Administrator will approve, oversee,
and withdraw approval of State oper-
ating permit programs.

(b) All sources subject to these regu-
lations shall have a permit to operate
that assures compliance by the source
with all applicable requirements. While
title V does not impose substantive
new requirements, it does require that
fees be imposed on sources and that
certain procedural measures be adopt-
ed especially with respect to compli-
ance.

(c) Nothing in this part shall prevent
a State, or interstate permitting au-
thority, from establishing additional or
more stringent requirements not in-
consistent with this Act. The EPA will
approve State program submittals to
the extent that they are not incon-
sistent with the Act and these regula-
tions. No permit, however, can be less
stringent than necessary to meet all

applicable requirements. In the case of
Federal intervention in the permit
process, the Administrator reserves the
right to implement the State operating
permit program, in whole or in part, or
the Federal program contained in regu-
lations promulgated under title V of
the Act.

(d) The requirements of part 70, in-
cluding provisions regarding schedules
for submission and approval or dis-
approval of permit applications, shall
apply to the permitting of affected
sources under the acid rain program,
except as provided herein or modified
in regulations promulgated under title
IV of the Act (acid rain program).

(e) Issuance of State permits under
this part may be coordinated with
issuance of permits under the Resource
Conservation and Recovery Act and
under the Clean Water Act, whether
issued by the State, the U.S. Environ-
mental Protection Agency (EPA), or
the U.S. Army Corps of Engineers.

§ 70.2 Definitions.

The following definitions apply to
part 70. Except as specifically provided
in this section, terms used in this part
retain the meaning accorded them
under the applicable requirements of
the Act.

Act means the Clean Air Act, as
amended, 42 U.S.C. 7401, et seq.

Affected source shall have the mean-
ing given to it in the regulations pro-
mulgated under title IV of the Act.

Affected States are all States:
(1) Whose air quality may be affected

and that are contiguous to the State in
which a part 70 permit, permit modi-
fication or permit renewal is being pro-
posed; or

(2) That are within 50 miles of the
permitted source.

Affected unit shall have the meaning
given to it in the regulations promul-
gated under title IV of the Act.

Applicable requirement means all of
the following as they apply to emis-
sions units in a part 70 source (includ-
ing requirements that have been pro-
mulgated or approved by EPA through
rulemaking at the time of issuance but
have future-effective compliance
dates):
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(1) Any standard or other require-
ment provided for in the applicable im-
plementation plan approved or promul-
gated by EPA through rulemaking
under title I of the Act that imple-
ments the relevant requirements of the
Act, including any revisions to that
plan promulgated in part 52 of this
chapter;

(2) Any term or condition of any
preconstruction permits issued pursu-
ant to regulations approved or promul-
gated through rulemaking under title
I, including parts C or D, of the Act;

(3) Any standard or other require-
ment under section 111 of the Act, in-
cluding section 111(d);

(4) Any standard or other require-
ment under section 112 of the Act, in-
cluding any requirement concerning
accident prevention under section
112(r)(7) of the Act;

(5) Any standard or other require-
ment of the acid rain program under
title IV of the Act or the regulations
promulgated thereunder;

(6) Any requirements established pur-
suant to section 504(b) or section
114(a)(3) of the Act;

(7) Any standard or other require-
ment governing solid waste inciner-
ation, under section 129 of the Act;

(8) Any standard or other require-
ment for consumer and commercial
products, under section 183(e) of the
Act;

(9) Any standard or other require-
ment for tank vessels under section
183(f) of the Act;

(10) Any standard or other require-
ment of the program to control air pol-
lution from outer continental shelf
sources, under section 328 of the Act;

(11) Any standard or other require-
ment of the regulations promulgated to
protect stratospheric ozone under title
VI of the Act, unless the Administrator
has determined that such requirements
need not be contained in a title V per-
mit; and

(12) Any national ambient air quality
standard or increment or visibility re-
quirement under part C of title I of the
Act, but only as it would apply to tem-
porary sources permitted pursuant to
section 504(e) of the Act.

Designated representative shall have
the meaning given to it in section

402(26) of the Act and the regulations
promulgated thereunder.

Draft permit means the version of a
permit for which the permitting au-
thority offers public participation
under § 70.7(h) or affected State review
under § 70.8 of this part.

Emissions allowable under the permit
means a federally enforceable permit
term or condition determined at
issuance to be required by an applica-
ble requirement that establishes an
emissions limit (including a work prac-
tice standard) or a federally enforce-
able emissions cap that the source has
assumed to avoid an applicable require-
ment to which the source would other-
wise be subject.

Emissions unit means any part or ac-
tivity of a stationary source that emits
or has the potential to emit any regu-
lated air pollutant or any pollutant
listed under section 112(b) of the Act.
This term is not meant to alter or af-
fect the definition of the term ‘‘unit’’
for purposes of title IV of the Act.

The EPA or the Administrator means
the Administrator of the EPA or his
designee.

Final permit means the version of a
part 70 permit issued by the permitting
authority that has completed all re-
view procedures required by §§ 70.7 and
70.8 of this part.

Fugitive emissions are those emissions
which could not reasonably pass
through a stack, chimney, vent, or
other functionally-equivalent opening.

General permit means a part 70 permit
that meets the requirements of
§ 70.6(d).

Major source means any stationary
source (or any group of stationary
sources that are located on one or more
contiguous or adjacent properties, and
are under common control of the same
person (or persons under common con-
trol)) belonging to a single major in-
dustrial grouping and that are de-
scribed in paragraph (1), (2), or (3) of
this definition. For the purposes of de-
fining ‘‘major source,’’ a stationary
source or group of stationary sources
shall be considered part of a single in-
dustrial grouping if all of the pollutant
emitting activities at such source or
group of sources on contiguous or adja-
cent properties belong to the same
Major Group (i.e., all have the same
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two-digit code) as described in the
Standard Industrial Classification
Manual, 1987.

(1) A major source under section 112
of the Act, which is defined as:

(i) For pollutants other than radio-
nuclides, any stationary source or
group of stationary sources located
within a contiguous area and under
common control that emits or has the
potential to emit, in the aggregate, 10
tons per year (tpy) or more of any haz-
ardous air pollutant which has been
listed pursuant to section 112(b) of the
Act, 25 tpy or more of any combination
of such hazardous air pollutants, or
such lesser quantity as the Adminis-
trator may establish by rule. Notwith-
standing the preceding sentence, emis-
sions from any oil or gas exploration or
production well (with its associated
equipment) and emissions from any
pipeline compressor or pump station
shall not be aggregated with emissions
from other similar units, whether or
not such units are in a contiguous area
or under common control, to determine
whether such units or stations are
major sources; or

(ii) For radionuclides, ‘‘major
source’’ shall have the meaning speci-
fied by the Administrator by rule.

(2) A major stationary source of air
pollutants, as defined in section 302 of
the Act, that directly emits or has the
potential to emit, 100 tpy or more of
any air pollutant (including any major
source of fugitive emissions of any
such pollutant, as determined by rule
by the Administrator). The fugitive
emissions of a stationary source shall
not be considered in determining
whether it is a major stationary source
for the purposes of section 302(j) of the
Act, unless the source belongs to one of
the following categories of stationary
source:

(i) Coal cleaning plants (with ther-
mal dryers);

(ii) Kraft pulp mills;
(iii) Portland cement plants;
(iv) Primary zinc smelters;
(v) Iron and steel mills;
(vi) Primary aluminum ore reduction

plants;
(vii) Primary copper smelters;
(viii) Municipal incinerators capable

of charging more than 250 tons of
refuse per day;

(ix) Hydrofluoric, sulfuric, or nitric
acid plants;

(x) Petroleum refineries;
(xi) Lime plants;
(xii) Phosphate rock processing

plants;
(xiii) Coke oven batteries;
(xiv) Sulfur recovery plants;
(xv) Carbon black plants (furnace

process);
(xvi) Primary lead smelters;
(xvii) Fuel conversion plants;
(xviii) Sintering plants;
(xix) Secondary metal production

plants;
(xx) Chemical process plants;
(xxi) Fossil-fuel boilers (or combina-

tion thereof) totaling more than 250
million British thermal units per hour
heat input;

(xxii) Petroleum storage and transfer
units with a total storage capacity ex-
ceeding 300,000 barrels;

(xxiii) Taconite ore processing
plants;

(xxiv) Glass fiber processing plants;
(xxv) Charcoal production plants;
(xxvi) Fossil-fuel-fired steam electric

plants of more than 250 million British
thermal units per hour heat input; or

(xxvii) All other stationary source
categories regulated by a standard pro-
mulgated under section 111 or 112 of the
Act, but only with respect to those air
pollutants that have been regulated for
that category;

(3) A major stationary source as de-
fined in part D of title I of the Act, in-
cluding:

(i) For ozone nonattainment areas,
sources with the potential to emit 100
tpy or more of volatile organic com-
pounds or oxides of nitrogen in areas
classified as ‘‘marginal’’ or ‘‘mod-
erate,’’ 50 tpy or more in areas classi-
fied as ‘‘serious,’’ 25 tpy or more in
areas classified as ‘‘severe,’’ and 10 tpy
or more in areas classified as ‘‘ex-
treme’’; except that the references in
this paragraph to 100, 50, 25 and 10 tpy
of nitrogen oxides shall not apply with
respect to any source for which the Ad-
ministrator has made a finding, under
section 182(f) (1) or (2) of the Act, that
requirements under section 182(f) of the
Act do not apply;

(ii) For ozone transport regions es-
tablished pursuant to section 184 of the
Act, sources with the potential to emit
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50 tpy or more of volatile organic com-
pounds;

(iii) For carbon monoxide nonattain-
ment areas:

(A) That are classified as ‘‘serious,’’
and

(B) in which stationary sources con-
tribute significantly to carbon mon-
oxide levels as determined under rules
issued by the Administrator, sources
with the potential to emit 50 tpy or
more of carbon monoxide; and

(iv) For particulate matter (PM–10)
nonattainment areas classified as ‘‘se-
rious,’’ sources with the potential to
emit 70 tpy or more of PM–10.

Part 70 permit or permit (unless the
context suggests otherwise) means any
permit or group of permits covering a
part 70 source that is issued, renewed,
amended, or revised pursuant to this
part.

Part 70 program or State program
means a program approved by the Ad-
ministrator under this part.

Part 70 source means any source sub-
ject to the permitting requirements of
this part, as provided in § § 70.3(a) and
70.3(b) of this part.

Permit modification means a revision
to a part 70 permit that meets the re-
quirements of § 70.7(e) of this part.

Permit program costs means all reason-
able (direct and indirect) costs required
to develop and administer a permit
program, as set forth in § 70.9(b) of this
part (whether such costs are incurred
by the permitting authority or other
State or local agencies that do not
issue permits directly, but that support
permit issuance or administration).

Permit revision means any permit
modification or administrative permit
amendment.

Permitting authority means either of
the following:

(1) The Administrator, in the case of
EPA-implemented programs; or

(2) The State air pollution control
agency, local agency, other State agen-
cy, or other agency authorized by the
Administrator to carry out a permit
program under this part.

Potential to emit means the maximum
capacity of a stationary source to emit
any air pollutant under its physical
and operational design. Any physical
or operational limitation on the capac-
ity of a source to emit an air pollutant,

including air pollution control equip-
ment and restrictions on hours of oper-
ation or on the type or amount of ma-
terial combusted, stored, or processed,
shall be treated as part of its design if
the limitation is enforceable by the
Administrator. This term does not
alter or affect the use of this term for
any other purposes under the Act, or
the term ‘‘capacity factor’’ as used in
title IV of the Act or the regulations
promulgated thereunder.

Proposed permit means the version of
a permit that the permitting authority
proposes to issue and forwards to the
Administrator for review in compli-
ance with § 70.8.

Regulated air pollutant means the fol-
lowing:

(1) Nitrogen oxides or any volatile or-
ganic compounds;

(2) Any pollutant for which a na-
tional ambient air quality standard has
been promulgated;

(3) Any pollutant that is subject to
any standard promulgated under sec-
tion 111 of the Act;

(4) Any Class I or II substance subject
to a standard promulgated under or es-
tablished by title VI of the Act; or

(5) Any pollutant subject to a stand-
ard promulgated under section 112 or
other requirements established under
section 112 of the Act, including sec-
tions 112(g), (j), and (r) of the Act, in-
cluding the following:

(i) Any pollutant subject to require-
ments under section 112(j) of the Act. If
the Administrator fails to promulgate
a standard by the date established pur-
suant to section 112(e) of the Act, any
pollutant for which a subject source
would be major shall be considered to
be regulated on the date 18 months
after the applicable date established
pursuant to section 112(e) of the Act;
and

(ii) Any pollutant for which the re-
quirements of section 112(g)(2) of the
Act have been met, but only with re-
spect to the individual source subject
to section 112(g)(2) requirement.

Regulated pollutant (for presumptive fee
calculation), which is used only for pur-
poses of § 70.9(b)(2), means any ‘‘regu-
lated air pollutant’’ except the fol-
lowing:

(1) Carbon monoxide;
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(2) Any pollutant that is a regulated
air pollutant solely because it is a
Class I or II substance to a standard
promulgated under or established by
title VI of the Act; or

(3) Any pollutant that is a regulated
air pollutant solely because it is sub-
ject to a standard or regulation under
section 112(r) of the Act.

Renewal means the process by which
a permit is reissued at the end of its
term.

Responsible official means one of the
following:

(1) For a corporation: a president,
secretary, treasurer, or vice-president
of the corporation in charge of a prin-
cipal business function, or any other
person who performs similar policy or
decision-making functions for the cor-
poration, or a duly authorized rep-
resentative of such person if the rep-
resentative is responsible for the over-
all operation of one or more manufac-
turing, production, or operating facili-
ties applying for or subject to a permit
and either:

(i) The facilities employ more than
250 persons or have gross annual sales
or expenditures exceeding $25 million
(in second quarter 1980 dollars); or

(ii) The delegation of authority to
such representatives is approved in ad-
vance by the permitting authority;

(2) For a partnership or sole propri-
etorship: a general partner or the pro-
prietor, respectively;

(3) For a municipality, State, Fed-
eral, or other public agency: Either a
principal executive officer or ranking
elected official. For the purposes of
this part, a principal executive officer
of a Federal agency includes the chief
executive officer having responsibility
for the overall operations of a principal
geographic unit of the agency (e.g., a
Regional Administrator of EPA); or

(4) For affected sources:
(i) The designated representative in

so far as actions, standards, require-
ments, or prohibitions under title IV of
the Act or the regulations promulgated
thereunder are concerned; and

(ii) The designated representative for
any other purposes under part 70.

Section 502(b)(10) changes are changes
that contravene an express permit
term. Such changes do not include
changes that would violate applicable

requirements or contravene federally
enforceable permit terms and condi-
tions that are monitoring (including
test methods), recordkeeping, report-
ing, or compliance certification re-
quirements.

State means any non-Federal permit-
ting authority, including any local
agency, interstate association, or
statewide program. The term ‘‘State’’
also includes the District of Columbia,
the Commonwealth of Puerto Rico, the
Virgin Islands, Guam, American
Samoa, and the Commonwealth of the
Northern Mariana Islands. Where such
meaning is clear from the context,
‘‘State’’ shall have its conventional
meaning. For purposes of the acid rain
program, the term ‘‘State’’ shall be
limited to authorities within the 48
contiguous States and the District of
Columbia as provided in section 402(14)
of the Act.

Stationary source means any building,
structure, facility, or installation that
emits or may emit any regulated air
pollutant or any pollutant listed under
section 112(b) of the Act.

Whole program means a part 70 permit
program, or any combination of partial
programs, that meet all the require-
ments of these regulations and cover
all the part 70 sources in the entire
State. For the purposes of this defini-
tion, the term ‘‘State’’ does not include
local permitting authorities, but refers
only to the entire State, Common-
wealth, or Territory.

§ 70.3 Applicability.

(a) Part 70 sources. A State program
with whole or partial approval under
this part must provide for permitting
of at least the following sources:

(1) Any major source;
(2) Any source, including an area

source, subject to a standard, limita-
tion, or other requirement under sec-
tion 111 of the Act;

(3) Any source, including an area
source, subject to a standard or other
requirement under section 112 of the
Act, except that a source is not re-
quired to obtain a permit solely be-
cause it is subject to regulations or re-
quirements under section 112(r) of this
Act;

(4) Any affected source; and
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(5) Any source in a source category
designated by the Administrator pursu-
ant to this section.

(b) Source category exemptions. (1) All
sources listed in paragraph (a) of this
section that are not major sources, af-
fected sources, or solid waste inciner-
ation units required to obtain a permit
pursuant to section 129(e) of the Act,
may be exempted by the State from the
obligation to obtain a part 70 permit
until such time as the Administrator
completes a rulemaking to determine
how the program should be structured
for nonmajor sources and the appro-
priateness of any permanent exemp-
tions in addition to those provided for
in paragraph (b)(4) of this section.

(2) In the case of nonmajor sources
subject to a standard or other require-
ment under either section 111 or sec-
tion 112 of the Act after July 21, 1992
publication, the Administrator will de-
termine whether to exempt any or all
such applicable sources from the re-
quirement to obtain a part 70 permit at
the time that the new standard is pro-
mulgated.

(3) Any source listed in paragraph (a)
of this section exempt from the re-
quirement to obtain a permit under
this section may opt to apply for a per-
mit under a part 70 program.

(4) Unless otherwise required by the
State to obtain a part 70 permit, the
following source categories are ex-
empted from the obligation to obtain a
part 70 permit:

(i) All sources and source categories
that would be required to obtain a per-
mit solely because they are subject to
part 60, subpart AAA—Standards of
Performance for New Residential Wood
Heaters; and

(ii) All sources and source categories
that would be required to obtain a per-
mit solely because they are subject to
part 61, subpart M—National Emission
Standard for Hazardous Air Pollutants
for Asbestos, § 61.145, Standard for
Demolition and Renovation.

(c) Emissions units and part 70 sources.
(1) For major sources, the permitting
authority shall include in the permit
all applicable requirements for all rel-
evant emissions units in the major
source.

(2) For any nonmajor source subject
to the part 70 program under paragraph

(a) or (b) of this section, the permitting
authority shall include in the permit
all applicable requirements applicable
to emissions units that cause the
source to be subject to the part 70 pro-
gram.

(d) Fugitive emissions. Fugitive emis-
sions from a part 70 source shall be in-
cluded in the permit application and
the part 70 permit in the same manner
as stack emissions, regardless of
whether the source category in ques-
tion is included in the list of sources
contained in the definition of major
source.

§ 70.4 State program submittals and
transition.

(a) Date for submittal. Not later than
November 15, 1993, the Governor of
each State shall submit to the Admin-
istrator for approval a proposed part 70
program, under State law or under an
interstate compact, meeting the re-
quirements of this part. If part 70 is
subsequently revised such that the Ad-
ministrator determines that it is nec-
essary to require a change to an ap-
proved State program, the required re-
visions to the program shall be sub-
mitted within 12 months of the final
changes to part 70 or within such other
period as authorized by the Adminis-
trator.

(b) Elements of the initial program sub-
mission. Any State that seeks to admin-
ister a program under this part shall
submit to the Administrator a letter of
submittal from the Governor or his
designee requesting EPA approval of
the program and at least three copies
of a program submission. The submis-
sion shall contain the following:

(1) A complete program description
describing how the State intends to
carry out its responsibilities under this
part.

(2) The regulations that comprise the
permitting program, reasonably avail-
able evidence of their procedurally cor-
rect adoption, (including any notice of
public comment and any significant
comments received on the proposed
part 70 program as requested by the
Administrator), and copies of all appli-
cable State or local statutes and regu-
lations including those governing State
administrative procedures that either
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authorize the part 70 program or re-
strict its implementation. The State
shall include with the regulations any
criteria used to determine insignificant
activities or emission levels for pur-
poses of determining complete applica-
tions consistent with § 70.5(c) of this
part.

(3) A legal opinion from the Attorney
General for the State, or the attorney
for those State, local, or interstate air
pollution control agencies that have
independent legal counsel, stating that
the laws of the State, locality, or inter-
state compact provide adequate au-
thority to carry out all aspects of the
program. This statement shall include
citations to the specific states, admin-
istrative regulations, and, where appro-
priate, judicial decisions that dem-
onstrate adequate authority. State
statutes and regulations cited by the
State Attorney General or independent
legal counsel shall be in the form of
lawfully adopted State states and regu-
lations at the time the statement is
signed and shall be fully effective by
the time the program is approved. To
qualify as ‘‘independent legal counsel,’’
the attorney signing the statement re-
quired by this section shall have full
authority to independently represent
the State agency in court on all mat-
ters pertaining to the State program.
The legal opinion shall also include a
demonstration of adequate legal au-
thority to carry out the requirements
of this part, including authority to
carry out each of the following:

(i) Issue permits and assure compli-
ance with each applicable requirement
and requirement of this part by all part
70 sources.

(ii) Incorporate monitoring, record-
keeping, reporting, and compliance
certification requirements into part 70
permits consistent with § 70.6.

(iii) Issue permits for a fixed term of
5 years in the case of permits with acid
rain provisions and issue all other per-
mits for a period not to exceed 5 years,
except for permits issued for solid
waste incineration units combusting
municipal waste subject to standards
under section 129(e) of the Act.

(iv) Issue permits for solid waste in-
cineration units combusting municipal
waste subject to standards under sec-
tion 129(e) of the Act for a period not to

exceed 12 years and review such per-
mits at least every 5 years. No permit
for a solid waste incineration unit may
be issued by an agency, instrumen-
tality or person that is also respon-
sible, in whole or in part, for the design
and construction or operation of the
unit.

(v) Incorporate into permits all appli-
cable requirements and requirements
of this part.

(vi) Terminate, modify, or revoke
and reissue permits for cause.

(vii) Enforce permits, permit fee re-
quirements, and the requirement to ob-
tain a permit, as specified in § 70.11.

(viii) Make available to the public
any permit application, compliance
plan, permit, and monitoring and com-
pliance, certification report pursuant
to section 503(e) of the Act, except for
information entitled to confidential
treatment pursuant to section 114(c) of
the Act. The contents of a part 70 per-
mit shall not be entitled to protection
under section 115(c) of the Act.

(ix) Not issue a permit if the Admin-
istrator timely objects to its issuance
pursuant to § 70.8(c) of this part or, if
the permit has not already been issued,
to § 70.8(d) of this part.

(x) Provide an opportunity for judi-
cial review in State court of the final
permit action by the applicant, any
person who participated in the public
participation process provided pursu-
ant to § 70.7(h) of this part, and any
other person who could obtain judicial
review of such actions under State
laws.

(xi) Provide that, solely for the pur-
poses of obtaining judicial review in
State court for failure to take final ac-
tion, final permit action shall include
the failure of the permitting authority
to take final action on an application
for a permit, permit renewal, or permit
revision within the time specified in
the State program. If the State pro-
gram allows sources to make changes
subject to post hoc review [as set forth
in §§ 70.7(e)(2) and (3) of this part], the
permitting authority’s failure to take
final action within 90 days of receipt of
an application requesting minor permit
modification procedures (or 180 days
for modifications subject to group
processing requirements) must be sub-
ject to judicial review in State court.
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(xii) Provide that the opportunity for
judicial review described in paragraph
(b)(3)(x) of this section shall be the ex-
clusive means for obtaining judicial re-
view of the terms and conditions of
permits, and require that such peti-
tions for judicial review must be filed
no later than 90 days after the final
permit action, or such shorter time as
the State shall designate. Notwith-
standing the preceding requirement,
petitions for judicial review of final
permit actions can be filed after the
deadline designated by the State, only
if they are based solely on grounds
arising after the deadline for judicial
review. Such petitions shall be filed no
later than 90 days after the new
grounds for review arise or such short-
er time as the State shall designate. If
the final permit action being chal-
lenged is the permitting authority’s
failure to take final action, a petition
for judicial review may be filed any
time before the permitting authority
denies the permit or issues the final
permit.

(xiii) Ensure that the authority of
the State/local permitting Agency is
not used to modify the acid rain pro-
gram requirements.

(4) Relevant permitting program doc-
umentation not contained in the State
regulations, including the following:

(i) Copies of the permit form(s), ap-
plication form(s), and reporting form(s)
the State intends to employ in its pro-
gram; and

(ii) Relevant guidance issued by the
State to assist in the implementation
of its permitting program, including
criteria for monitoring source compli-
ance (e.g., inspection strategies).

(5) A complete description of the
State’s compliance tracking and en-
forcement program or reference to any
agreement the State has with EPA
that provides this information.

(6) A showing of adequate authority
and procedures to determine within 60
days of receipt whether applications
(including renewal applications) are
complete, to request such other infor-
mation as needed to process the appli-
cation, and to take final action on
complete applications within 18
months of the date of their submittal,
except for initial permit applications,
for which the permitting authority

may take up to 3 years from the effec-
tive date of the program to take final
action on the application, as provided
for in the transition plan.

(7) A demonstration, consistent with
§ 70.9, that the permit fees required by
the State program are sufficient to
cover permit program costs.

(8) A statement that adequate per-
sonnel and funding have been made
available to develop, administer, and
enforce the program. This statement
shall include the following:

(i) A description in narrative form of
the scope, structure, coverage, and
processes of the State program.

(ii) A description of the organization
and structure of the agency or agencies
that will have responsibility for admin-
istering the program, including the in-
formation specified in this paragraph.
If more than one agency is responsible
for administration of a program, the
responsibilities of each agency must be
delineated, their procedures for coordi-
nation must be set forth, and an agen-
cy shall be designated as a ‘‘lead agen-
cy’’ to facilitate communications be-
tween EPA and the other agencies hav-
ing program responsibility.

(iii) A description of the agency staff
who will carry out the State program,
including the number, occupation, and
general duties of the employees. The
State need not submit complete job de-
scriptions for every employee carrying
out the State program.

(iv) A description of applicable State
procedures, including permitting pro-
cedures and any State administrative
or judicial review procedures.

(v) An estimate of the permit pro-
gram costs for the first 4 years after
approval, and a description of how the
State plans to cover those costs.

(9) A commitment from the State to
submit, at least annually to the Ad-
ministrator, information regarding the
State’s enforcement activities includ-
ing, but not limited to, the number of
criminal and civil, judicial and admin-
istrative enforcement actions either
commenced or concluded; the pen-
alties, fines, and sentences obtained in
those actions; and the number of ad-
ministrative orders issued.

(10) A requirement under State law
that, if a timely and complete applica-
tion for a permit renewal is submitted,
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consistent with § 70.5(a)(2), but the
State has failed to issue or deny the re-
newal permit before the end of the
term of the previous permit, then:

(i) The permit shall not expire until
the renewal permit has been issued or
denied and any permit shield that may
be granted pursuant to § 70.6(f) may ex-
tend beyond the original permit term
until renewal; or

(ii) All the terms and conditions of
the permit including any permit shield
that may be granted pursuant to
§ 70.6(f) shall remain in effect until the
renewal permit has been issued or de-
nied.

(11) A transition plan providing a
schedule for submittal and final action
on initial permit applications for all
part 70 sources. This plan shall provide
that:

(i) Submittal of permit applications
by all part 70 sources (including any
sources subject to a partial or interim
program) shall occur within 1 year
after the effective date of the permit
program;

(ii) Final action shall be taken on at
least one-third of such applications an-
nually over a period not to exceed 3
years after such effective date;

(iii) Any complete permit application
containing an early reduction dem-
onstration under section 112(i)(5) of the
Act shall be acted on within 9 months
of receipt of the complete application;
and

(iv) Submittal of permit applications
and the permitting of affected sources
shall occur in accordance with the
deadlines in title IV of the Act and the
regulations promulgated thereunder.

(12) Provisions consistent with para-
graphs (b)(12)(i) through (iii) of this
section to allow changes within a per-
mitted facility without requiring a per-
mit revision, if the changes are not
modifications under any provision of
title I of the Act and the changes do
not exceed the emissions allowable
under the permit (whether expressed
therein as a rate of emissions or in the
terms of total emissions): Provided,
That the facility provides the Adminis-
trator and the permitting authority
with written notification as required
below in advance of the proposed
changes, which shall be a minimum of
7 days, unless the permitting authority

provides in its regulations a different
time frame for emergencies. The
source, permitting authority, and EPA
shall attach each such notice to their
copy of the relevant permit. The fol-
lowing provisions implement this re-
quirement of an approvable part 70 per-
mit program:

(i) The program shall allow per-
mitted sources to make section
502(b)(10) changes without requiring a
permit revision, if the changes are not
modifications under any provision of
title I of the Act and the changes do
not exceed the emissions allowable
under the permit (whether expressed
therein as a rate of emissions or in
terms of total emissions).

(A) For each such change, the writ-
ten notification required above shall
include a brief description of the
change within the permitted facility,
the date on which the change will
occur, any change in emissions, and
any permit term or condition that is
no longer applicable as a result of the
change.

(B) The permit shield described in
§ 70.6(f) of this part shall not apply to
any change made pursuant to this
paragraph (b)(12)(i) of this section.

(ii) The program may provide for per-
mitted sources to trade increases and
decreases in emissions in the permitted
facility, where the applicable imple-
mentation plan provides for such emis-
sions trades without requiring a permit
revision and based on the 7-day notice
prescribed in this paragraph (b)(12)(ii)
of this section. This provision is avail-
able in those cases where the permit
does not already provide for such emis-
sions trading.

(A) Under this paragraph (b)(12)(ii) of
this section, the written notification
required above shall include such infor-
mation as may be required by the pro-
vision in the applicable implementa-
tion plan authorizing the emissions
trade, including at a minimum, when
the proposed change will occur, a de-
scription of each such change, any
change in emissions, the permit re-
quirements with which the source will
comply using the emissions trading
provisions of the applicable implemen-
tation plan, and the pollutants emitted
subject to the emissions trade. The no-
tice shall also refer to the provisions
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with which the source will comply in
the applicable implementation plan
and that provide for the emissions
trade.

(B) The permit shield described in
§ 70.6(f) of this part shall not extend to
any change made under this paragraph
(b)(12)(ii) of this section. Compliance
with the permit requirements that the
source will meet using the emissions
trade shall be determined according to
requirements of the applicable imple-
mentation plan authorizing the emis-
sions trade.

(iii) The program shall require the
permitting authority, if a permit appli-
cant requests it, to issue permits that
contain terms and conditions, includ-
ing all terms required under § 70.6 (a)
and (c) of this part to determine com-
pliance, allowing for the trading of
emissions increases and decreases in
the permitted facility solely for the
purpose of complying with a federally-
enforceable emissions cap that is es-
tablished in the permit independent of
otherwise applicable requirements. The
permit applicant shall include in its
application proposed replicable proce-
dures and permit terms that ensure the
emissions trades are quantifiable and
enforceable. The permitting authority
shall not be required to include in the
emissions trading provisions any emis-
sions units for which emissions are not
quantifiable or for which there are no
replicable procedures to enforce the
emissions trades. The permit shall also
require compliance with all applicable
requirements.

(A) Under this paragraph (b)(12)(iii)
of this section, the written notification
required above shall state when the
change will occur and shall describe
the changes in emissions that will re-
sult and how these increases and de-
creases in emissions will comply with
the terms and conditions of the permit.

(B) The permit shield described in
§ 70.6(f) of this part may extend to
terms and conditions that allow such
increases and decreases in emissions.

(13) Provisions for adequate, stream-
lined, and reasonable procedures for ex-
peditious review of permit revisions or
modifications. The program may meet
this requirement by using procedures
that meet the requirements of § 70.7(e)

or that are substantially equivalent to
those provided in § 70.7(e) of this part.

(14) If a State allows changes that are
not addressed or prohibited by the per-
mit, other than those described in
paragraph (b)(15) of this section, to be
made without a permit revision, provi-
sions meeting the requirements of
paragraphs (b)(14) (i) through (iii) of
this section. Although a State may, as
a matter of State law, prohibit sources
from making such changes without a
permit revision, any such prohibition
shall not be enforceable by the Admin-
istrator or by citizens under the Act
unless the prohibition is required by an
applicable requirement. Any State pro-
cedures implementing such a State law
prohibition must include the require-
ments of paragraphs (b)(14) (i) through
(iii) of this section.

(i) Each such change shall meet all
applicable requirements and shall not
violate any existing permit term or
condition.

(ii) Sources must provide contem-
poraneous written notice to the per-
mitting authority and EPA of each
such change, except for changes that
qualify as insignificant under the pro-
visions adopted pursuant to § 70.5(c) of
this part. Such written notice shall de-
scribe each such change, including the
date, any change in emissions, pollut-
ants emitted, and any applicable re-
quirement that would apply as a result
of the change.

(iii) The change shall not qualify for
the shield under § 70.6(f) of this part.

(iv) The permittee shall keep a
record describing changes made at the
source that result in emissions of a
regulated air pollutant subject to an
applicable requirement, but not other-
wise regulated under the permit, and
the emissions resulting from those
changes.

(15) Provisions prohibiting sources
from making, without a permit revi-
sion, changes that are not addressed or
prohibited by the part 70 permit, if
such changes are subject to any re-
quirements under title IV of the Act or
are modifications under any provision
of title I of the Act.

(16) Provisions requiring the permit-
ting authority to implement the re-
quirements of §§ 70.6 and 70.7 of this
part.
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(c) Partial programs. (1) The EPA may
approve a partial program that applies
to all part 70 sources within a limited
geographic area (e.g., a local agency
program covering all sources within
the agency’s jurisdiction). To be ap-
provable, any partial program must, at
a minimum, ensure compliance with
all of the following applicable require-
ments, as they apply to the sources
covered by the partial program:

(i) All requirements of title V of the
Act and of part 70;

(ii) All applicable requirements of
title IV of the Act and regulations pro-
mulgated thereunder which apply to af-
fected sources; and

(iii) All applicable requirements of
title I of the Act, including those es-
tablished under sections 111 and 112 of
the Act.

(2) Any partial permitting program,
such as that of a local air pollution
control agency, providing for the
issuance of permits by a permitting au-
thority other than the State, shall be
consistent with all the elements re-
quired in paragraphs (b) (1) through (16)
of this section.

(3) Approval of any partial program
does not relieve the State from its obli-
gation to submit a whole program or
from application of any sanctions for
failure to submit a fully-approvable
whole program.

(4) Any partial program may obtain
interim approval under paragraph (d)
of this section if it substantially meets
the requirements of this paragraph (c)
of this section.

(d) Interim approval. (1) If a program
(including a partial permit program)
submitted under this part substan-
tially meets the requirements of this
part, but is not fully approvable, the
Administrator may be rule grant the
program interim approval.

(2) Interim approval shall expire on a
date set by the Administrator (but not
later than 2 years after such approval
unless a longer period of time up to 10
months is provided on an individual
basis by the Administrator through
rulemaking), and may not be renewed.
Notwithstanding the previous sen-
tence, the Administrator may, through
rulemaking, provide for a longer period
of time on an individual basis, but only
once per State, as necessary to allow

for a State to submit one set of pro-
gram changes addressing both interim
approval deficiencies and program
changes necessary to comport with the
next revision to § 70.7 that is made
after [date of publication]. Any longer
period of time provided by the Admin-
istrator shall not exceed 2 years after
publication in the FEDERAL REGISTER

of that revision. Sources shall become
subject to the program according to
the schedule approved in the State pro-
gram. Permits granted under an in-
terim approval shall be fully effective
and expire at the end of their fixed
term, unless renewed under a part 70
program.

(3) The EPA may grant interim ap-
proval to any program if it meets each
of the following minimum require-
ments and otherwise substantially
meets the requirements of this part:

(i) Adequate fees. The program must
provide for collecting permit fees ade-
quate for it to meet the requirements
of § 70.9 of this part.

(ii) Applicable requirements. (A) The
program must provide for adequate au-
thority to issue permits that assure
compliance with the requirements of
paragraph (c)(1) of this section for
those major sources covered by the
program.

(B) Notwithstanding paragraph
(d)(3)(ii)(A) of this section, where a
State or local permitting authority
lacks adequate authority to issue or re-
vise permits that assure compliance
with applicable requirements estab-
lished exclusively through an EPA-ap-
proved minor NSR program, EPA may
grant interim approval to the program
upon a showing by the permitting au-
thority of compelling reasons which
support the interim approval.

(C) Any part 70 permit issued during
an interim approval granted under
paragraph (d)(3)(ii)(B) of this section
that does not incorporate minor NSR
requirements shall:

(1) Note this fact in the permit;
(2) Indicate how citizens may obtain

access to excluded minor NSR permits;
(3) Provide a cross reference, such as

a listing of the permit number, for each
minor NSR permit containing an ex-
cluded minor NSR term; and
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(4) State that the minor NSR require-
ments which are excluded are not eligi-
ble for the permit shield under § 70.6(f).

(D) A program receiving interim ap-
proval for the reason specified in
(d)(3)(ii)(B) of this section must, upon
or before granting of full approval, in-
stitute proceedings to reopen part 70
permits to incorporate excluded minor
NSR permits as terms of the part 70
permits, as required by § 70.7(f)(1)(iv).
Such reopening need not follow full
permit issuance procedures nor the no-
tice requirement of § 70.7(f)(3), but may
instead follow the permit revision pro-
cedure in effect under the State’s ap-
proved part 70 program for incorpora-
tion of minor NSR permits.

(iii) Fixed term. The program must
provide for fixed permit terms, con-
sistent with paragraphs (b)(3) (iii) and
(iv) of this section.

(iv) Public participation. The program
must provide for adequate public no-
tice of and an opportunity for public
comment and a hearing on draft per-
mits and revisions, except for modifica-
tions qualifying for minor permit
modification procedures under § 70.7(e)
of this part.

(v) EPA and affected State review. The
program must allow EPA an oppor-
tunity to review each proposed permit,
including permit revisions, and to ob-
ject to its issuance consistent with
§ 70.8(c) of this part. The program must
provide for affected State review con-
sistent with § 70.8(b) of this part.

(vi) Permit issuance. The program
must provide that the proposed permit
will not be issued if EPA objects to its
issuance.

(vii) Enforcement. The program must
contain authority to enforce permits,
including the authority to assess pen-
alties against sources that do not com-
ply with their permits or with the re-
quirement to obtain a permit.

(viii) Operational flexibility. The pro-
gram must allow changes within a per-
mitted facility without requiring a per-
mit revision, if the changes are not
modifications under any provision of
title I of the act and the changes do
not exceed the emissions allowable
under the permit, consistent with para-
graph (b)(12) of this section.

(ix) Streamlined procedures. The pro-
gram must provide for streamlined pro-

cedures for issuing and revising per-
mits and determining expeditiously
after receipt of a permit application or
application for a permit revision
whether such application is complete.

(x) Permit application. The program
submittal must include copies of the
permit application and reporting
form(s) that the State will use in im-
plementing the interim program.

(xi) Alternative scenarios. The program
submittal must include provisions to
insure that alternate scenarios re-
quested by the source are included in
the part 70 permit pursuant to
§ 70.6(a)(9) of this part.

(e) EPA review of permit program sub-
mittals. Within 1 year after receiving a
program submittal, the Administrator
shall approve or disapprove the pro-
gram, in whole or in part, by pub-
lishing a notice in the FEDERAL REG-
ISTER. Prior to such notice, the Admin-
istrator shall provide an opportunity
for public comment on such approval
or disapproval. Any EPA action dis-
approving a program, in whole or in
part, shall include a statement of the
revisions or modifications necessary to
obtain full approval. The Adminis-
trator shall approve State programs
that conform to the requirements of
this part.

(1) Within 60 days of receipt by EPA
of a State program submission, EPA
will notify the State whether its sub-
mission is complete enough to warrant
review by EPA for either full, partial,
or interim approval. If EPA finds that
a State’s submission is complete, the 1-
year review period (i.e., the period of
time allotted for formal EPA review of
a proposed State program) shall be
deemed to have begun on the date of
receipt of the State’s submission. If
EPA finds that a State’s submission is
incomplete, the 1-year review period
shall not begin until all the necessary
information is received by EPA.

(2) If the State’s submission is mate-
rially changed during the 1-year review
period, the Administrator may extend
the review period for no more than 1
year following receipt of the revised
submission.

(3) In any notice granting interim or
partial approval, the Administrator
shall specify the changes or additions
that must be made before the program
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can receive full approval and the condi-
tions for implementation of the pro-
gram until that time.

(f) State response to EPA review of pro-
gram—(1) Disapproval. The State shall
submit to EPA program revisions or
modifications required by the Adminis-
trator’s action disapproving the pro-
gram, or any part thereof, within 180
days of receiving notification of the
disapproval.

(2) Interim approval. The State shall
submit to EPA changes to the program
addressing the deficiencies specified in
the interim approval no later than 6
months prior to the expiration of the
interim approval.

(g) Effective date. The effective date
of a part 70 program, including any
partial or interim program approved
under this part, shall be the effective
date of approval by the Administrator.

(h) Individual permit transition. Upon
approval of a State program, the Ad-
ministrator shall suspend the issuance
of Federal permits for those activities
subject to the approved State program,
except that the Administrator will con-
tinue to issue phase I acid rain per-
mits. After program approval, EPA
shall retain jurisdiction over any per-
mit (including any general permit)
that it has issued unless arrangements
have been made with the State to as-
sume responsibility for these permits.
Where EPA retains jurisdiction, it will
continue to process permit appeals and
modification requests, to conduct in-
spections, and to receive and review
monitoring reports. If any permit ap-
peal or modification request is not fi-
nally resolved when the federally-
issued permit expires, EPA may, with
the consent of the State, retain juris-
diction until the matter is resolved.
Upon request by a State, the Adminis-
trator may delegate authority to im-
plement all or part of a permit issued
by EPA, if a part 70 program has been
approved for the State. The delegation
may include authorization for the
State to collect appropriate fees, con-
sistent with § 70.9 of this part.

(i) Program revisions. Either EPA or a
State with an approved program may
initiate a program revision. Program
revision may be necessary when the
relevant Federal or State statutes or
regulations are modified or supple-

mented. The State shall keep EPA ap-
prised of any proposed modifications to
its basic statutory or regulatory au-
thority or procedures.

(1) If the Administrator determines
pursuant to § 70.10 of this part that a
State is not adequately administering
the requirements of this part, or that
the State’s permit program is inad-
equate in any other way, the State
shall revise the program or its means
of implementation to correct the inad-
equacy. The program shall be revised
within 180 days, or such other period as
the Administrator may specify, fol-
lowing notification by the Adminis-
trator, or within 2 years if the State
demonstrates that additional legal au-
thority is necessary to make the pro-
gram revision.

(2) Revision of a State program shall
be accomplished as follows:

(i) The State shall submit a modified
program description, Attorney Gen-
eral’s statement, or such other docu-
ments as EPA determines to be nec-
essary.

(ii) After EPA receives a proposed
program revision, it will publish in the
FEDERAL REGISTER a public notice
summarizing the proposed change and
provide a public comment period of at
least 30 days.

(iii) The Administrator shall approve
or disapprove program revisions based
on the requirements of this part and of
the Act.

(iv) A program revision shall become
effective upon the approval of the Ad-
ministrator. Notice of approval of any
substantial revision shall be published
in the FEDERAL REGISTER. Notice of ap-
proval of nonsubstantial program revi-
sions may be given by a letter from the
Administrator to the Governor or a
designee.

(v) The Governor of any State with
an approved part 70 program shall no-
tify EPA whenever the Governor pro-
poses to transfer all or part of the pro-
gram to any other agency, and shall
identify any new division of respon-
sibilities among the agencies involved.
The new agency is not authorized to
administer the program until the revi-
sion has been approved by the Adminis-
trator under this paragraph.

(3) Whenever the Administrator has
reason to believe that circumstances
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have changed with respect to a State
program, he may request, and the
State shall provide, a supplemental At-
torney General’s statement, program
description, or such other documents
or information as he determines are
necessary.

(j) Sharing of information. (1) Any in-
formation obtained or used in the ad-
ministration of a State program shall
be available to EPA upon request with-
out restriction and in a form specified
by the Administrator, including com-
puter-readable files to the extent prac-
ticable. If the information has been
submitted to the State under a claim
of confidentiality, the State may re-
quire the source to submit this infor-
mation to the Administrator directly.
Where the State submits information
to the Administrator under a claim of
confidentiality, the State shall submit
that claim to EPA when providing in-
formation to EPA under this section.
Any information obtained from a State
or part 70 source accompanied by a
claim of confidentiality will be treated
in accordance with the regulations in
part 2 of this chapter.

(2) The EPA will furnish to States
with approved programs the informa-
tion in its files that the State needs to
implement its approved program. Any
such information submitted to EPA
under a claim of confidentiality will be
subject to the regulations in part 2 of
this chapter.

(k) Administration and enforcement.
Any State that fails to adopt a com-
plete, approvable part 70 program, or
that EPA determines is not adequately
administering or enforcing such pro-
gram shall be subject to certain Fed-
eral sanctions as set forth in § 70.10 of
this part.

[57 FR 32295, July 21, 1992, as amended at 61
FR 31448, June 20, 1996; 61 FR 56370, Oct. 31,
1996]

§ 70.5 Permit applications.
(a) Duty to apply. For each part 70

source, the owner or operator shall
submit a timely and complete permit
application in accordance with this
section.

(1) Timely application. (i) A timely ap-
plication for a source applying for a
part 70 permit for the first time is one
that is submitted within 12 months

after the source becomes subject to the
permit program or on or before such
earlier date as the permitting author-
ity may establish.

(ii) Part 70 sources required to meet
the requirements under section 112(g)
of the Act, or to have a permit under
the preconstruction review program
approved into the applicable implemen-
tation plan under part C or D of title I
of the Act, shall file a complete appli-
cation to obtain the part 70 permit or
permit revision within 12 months after
commencing operation or on or before
such earlier date as the permitting au-
thority may establish. Where an exist-
ing part 70 permit would prohibit such
construction or change in operation,
the source must obtain a permit revi-
sion before commencing operation.

(iii) For purposes of permit renewal,
a timely application is one that is sub-
mitted at least 6 months prior to the
date of permit expiration, or such
other longer time as may be approved
by the Administrator that ensures that
the term of the permit will not expire
before the permit is renewed. In no
event shall this time be greater than 18
months.

(iv) Applications for initial phase II
acid rain permits shall be submitted to
the permitting authority by January 1,
1996 for sulfur dioxide, and by January
1, 1998 for nitrogen oxides.

(2) Complete application. The program
shall provide criteria and procedures
for determining in a timely fashion
when applications are complete. To be
deemed complete, an application must
provide all information required pursu-
ant to paragraph (c) of this section, ex-
cept that applications for permit revi-
sion need supply such information only
if it is related to the proposed change.
Information required under paragraph
(c) of this section must be sufficient to
evaluate the subject source and its ap-
plication and to determine all applica-
ble requirements. The program shall
require that a responsible official cer-
tify the submitted information con-
sistent with paragraph (d) of this sec-
tion. Unless the permitting authority
determines that an application is not
complete within 60 days of receipt of
the application, such application shall
be deemed to be complete, except as
otherwise provided in § 70.7(a)(4) of this
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part. If, while processing an applica-
tion that has been determined or
deemed to be complete, the permitting
authority determines that additional
information is necessary to evaluate or
take final action on that application, it
may request such information in writ-
ing and set a reasonable deadline for a
response. The source’s ability to oper-
ate without a permit, as set forth in
§ 70.7(b) of this part, shall be in effect
from the date the application is deter-
mined or deemed to be complete until
the final permit is issued, provided
that the applicant submits any re-
quested additional information by the
deadline specified by the permitting
authority.

(3) Confidential information. In the
case where a source has submitted in-
formation to the State under a claim of
confidentiality, the permitting author-
ity may also require the source to sub-
mit a copy of such information directly
to the Administrator.

(b) Duty to supplement or correct appli-
cation. Any applicant who fails to sub-
mit any relevant facts or who has sub-
mitted incorrect information in a per-
mit application shall, upon becoming
aware of such failure or incorrect sub-
mittal, promptly submit such supple-
mentary facts or corrected informa-
tion. In addition, an applicant shall
provide additional information as nec-
essary to address any requirements
that become applicable to the source
after the date it filed a complete appli-
cation but prior to release of a draft
permit.

(c) Standard application form and re-
quired information. The State program
under this part shall provide for a
standard application form or forms. In-
formation as described below for each
emissions unit at a part 70 source shall
be included in the application. The Ad-
ministrator may approve as part of a
State program a list of insignificant
activities and emissions levels which
need not be included in permit applica-
tions. However, for insignificant activi-
ties which are exempted because of size
or production rate, a list of such insig-
nificant activities must be included in
the application. An application may
not omit information needed to deter-
mine the applicability of, or to impose,
any applicable requirement, or to

evaluate the fee amount required under
the schedule approved pursuant to § 70.9
of this part. The permitting authority
may use discretion in developing appli-
cation forms that best meet program
needs and administrative efficiency.
The forms and attachments chosen,
however, shall include the elements
specified below:

(1) Identifying information, including
company name and address (or plant
name and address if different from the
company name), owner’s name and
agent, and telephone number and
names of plant site manager/contact.

(2) A description of the source’s proc-
esses and products (by Standard Indus-
trial Classification Code) including any
associated with alternate scenario
identified by the source.

(3) The following emission-related in-
formation:

(i) All emissions of pollutants for
which the source is major, and all
emissions of regulated air pollutants. A
permit application shall describe all
emissions of regulated air pollutants
emitted from any emissions unit, ex-
cept where such units are exempted
under this paragraph (c) of this section.
The permitting authority shall require
additional information related to the
emissions of air pollutants sufficient to
verify which requirements are applica-
ble to the source, and other informa-
tion necessary to collect any permit
fees owed under the fee schedule ap-
proved pursuant to § 70.9(b) of this part.

(ii) Identification and description of
all points of emissions described in
paragraph (c)(3)(i) of this section in
sufficient detail to establish the basis
for fees and applicability of require-
ments of the Act.

(iii) Emissions rate in tpy and in
such terms as are necessary to estab-
lish compliance consistent with the ap-
plicable standard reference test meth-
od.

(iv) The following information to the
extent it is needed to determine or reg-
ulate emissions: Fuels, fuel use, raw
materials, production rates, and oper-
ating schedules.

(v) Identification and description of
air pollution control equipment and
compliance monitoring devices or ac-
tivities.
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(vi) Limitations on source operation
affecting emissions or any work prac-
tice standards, where applicable, for all
regulated pollutants at the part 70
source.

(vii) Other information required by
any applicable requirement (including
information related to stack height
limitations developed pursuant to sec-
tion 123 of the Act).

(viii) Calculations on which the in-
formation in paragraphs (c)(3 (i)
through (vii) of this section is based.

(4) The following air pollution con-
trol requirements:

(i) Citation and description of all ap-
plicable requirements, and

(ii) Description of or reference to any
applicable test method for determining
compliance with each applicable re-
quirement.

(5) Other specific information that
may be necessary to implement and en-
force other applicable requirements of
the Act or of this part or to determine
the applicability of such requirements.

(6) An explanation of any proposed
exemptions from otherwise applicable
requirements.

(7) Additional information as deter-
mined to be necessary by the permit-
ting authority to define alternative op-
erating scenarios identified by the
source pursuant to § 70.6(a)(9) of this
part or to define permit terms and con-
ditions implementing § 70.4 (b) (12) or
§ 70.6 (a) (10) of this part.

(8) A compliance plan for all part 70
sources that contains all the following:

(i) A description of the compliance
status of the source with respect to all
applicable requirements.

(ii) A description as follows:
(A) For applicable requirements with

which the source is in compliance, a
statement that the source will con-
tinue to comply with such require-
ments.

(B) For applicable requirements that
will become effective during the permit
term, a statement that the source will
meet such requirements on a timely
basis.

(C) For requirements for which the
source is not in compliance at the time
or permit issuance, a narrative descrip-
tion of how the source will achieve
compliance with such requirements.

(iii) A compliance schedule as fol-
lows:

(A) For applicable requirements with
which the source is in compliance, a
statement that the source will con-
tinue to comply with such require-
ments.

(B) For applicable requirements that
will become effective during the permit
term, a statement that the source will
meet such requirements on a timely
basis. A statement that the source will
meet in a timely manner applicable re-
quirements that become effective dur-
ing the permit term shall satisfy this
provision, unless a more detailed
schedule is expressly required by the
applicable requirement.

(C) A schedule of compliance for
sources that are not in compliance
with all applicable requirements at the
time of permit issuance. Such a sched-
ule shall include a schedule of remedial
measures, including an enforceable se-
quence of actions with milestones,
leading to compliance with any appli-
cable requirements for which the
source will be in noncompliance at the
time of permit issuance. This compli-
ance schedule shall resemble and be at
least as stringent as that contained in
any judicial consent decree or adminis-
trative order to which the source is
subject. Any such schedule of compli-
ance shall be supplemental to, and
shall not sanction noncompliance with,
the applicable requirements on which
it is based.

(iv) A schedule for submission of cer-
tified progress reports no less fre-
quently than every 6 months for
sources required to have a schedule of
compliance to remedy a violation.

(v) The compliance plan content re-
quirements specified in this paragraph
shall apply and be included in the acid
rain portion of a compliance plan for
an affected source, except as specifi-
cally superseded by regulations pro-
mulgated under title IV of the Act with
regard to the schedule and method(s)
the source will use to achieve compli-
ance with the acid rain emissions limi-
tations.

(9) Requirements for compliance cer-
tification, including the following:



17

Environmental Protection Agency, EPA § 70.6

(i) A certification of compliance with
all applicable requirements by a re-
sponsible official consistent with para-
graph (d) of this section and section
114(a)(3) of the Act;

(ii) A statement of methods used for
determining compliance, including a
description of monitoring, record-
keeping, and reporting requirements
and test methods;

(iii) A schedule for submission of
compliance certifications during the
permit term, to be submitted no less
frequently than annually, or more fre-
quently if specified by the underlying
applicable requirement or by the per-
mitting authority; and

(iv) A statement indicating the
source’s compliance status with any
applicable enhanced monitoring and
compliance certification requirements
of the Act.

(10) The use of nationally-standard-
ized forms for acid rain portions of per-
mit applications and compliance plans,
as required by regulations promulgated
under title IV of the Act.

(d) Any application form, report, or
compliance certification submitted
pursuant to these regulations shall
contain certification by a responsible
official of truth, accuracy, and com-
pleteness. This certification and any
other certification required under this
part shall state that, based on informa-
tion and belief formed after reasonable
inquiry, the statements and informa-
tion in the document are true, accu-
rate, and complete.

§ 70.6 Permit content.
(a) Standard permit requirements. Each

permit issued under this part shall in-
clude the following elements:

(1) Emission limitations and stand-
ards, including those operational re-
quirements and limitations that assure
compliance with all applicable require-
ments at the time of permit issuance.

(i) The permit shall specify and ref-
erence the origin of and authority for
each term or condition, and identify
any difference in form as compared to
the applicable requirement upon which
the term or condition is based.

(ii) The permit shall state that,
where an applicable requirement of the
Act is more stringent than an applica-
ble requirement of regulations promul-

gated under title IV of the Act, both
provisions shall be incorporated into
the permit and shall be enforceable by
the Administrator.

(iii) If an applicable implementation
plan allows a determination of an al-
ternative emission limit at a part 70
source, equivalent to that contained in
the plan, to be made in the permit
issuance, renewal, or significant modi-
fication process, and the State elects
to use such process, any permit con-
taining such equivalency determina-
tion shall contain provisions to ensure
that any resulting emissions limit has
been demonstrated to be quantifiable,
accountable, enforceable, and based on
replicable procedures.

(2) Permit duration. The permitting
authority shall issue permits for a
fixed term of 5 years in the case of af-
fected sources, and for a term not to
exceed 5 years in the case of all other
sources. Notwithstanding this require-
ment, the permitting authority shall
issue permits for solid waste inciner-
ation units combusting municipal
waste subject to standards under sec-
tion 129(e) of the Act for a period not to
exceed 12 years and shall review such
permits at least every 5 years.

(3) Monitoring and related record-
keeping and reporting requirements. (i)
Each permit shall contain the fol-
lowing requirements with respect to
monitoring:

(A) All monitoring and analysis pro-
cedures or test methods required under
applicable monitoring and testing re-
quirements, including part 64 of this
chapter and any other procedures and
methods that may be promulgated pur-
suant to sections 114(a)(3) or 504(b) of
the Act. If more than one monitoring
or testing requirement applies, the per-
mit may specify a streamlined set of
monitoring or testing provisions pro-
vided the specified monitoring or test-
ing is adequate to assure compliance at
least to the same extent as the moni-
toring or testing applicable require-
ments that are not included in the per-
mit as a result of such streamlining;

(B) Where the applicable requirement
does not require periodic testing or in-
strumental or noninstrumental moni-
toring (which may consist of record-
keeping designed to serve as moni-
toring), periodic monitoring sufficient



18

40 CFR Ch. I (7–1–99 Edition)§ 70.6

to yield reliable data from the relevant
time period that are representative of
the source’s compliance with the per-
mit, as reported pursuant to paragraph
(a)(3)(iii) of this section. Such moni-
toring requirements shall assure use of
terms, test methods, units, averaging
periods, and other statistical conven-
tions consistent with the applicable re-
quirement. Recordkeeping provisions
may be sufficient to meet the require-
ments of this paragraph (a)(3)(i)(B) of
this section; and

(C) As necessary, requirements con-
cerning the use, maintenance, and,
where appropriate, installation of mon-
itoring equipment or methods.

(ii) With respect to recordkeeping,
the permit shall incorporate all appli-
cable recordkeeping requirements and
require, where applicable, the fol-
lowing:

(A) Records of required monitoring
information that include the following:

(1) The date, place as defined in the
permit, and time of sampling or meas-
urements;

(2) The date(s) analyses were per-
formed;

(3) The company or entity that per-
formed the analyses;

(4) The analytical techniques or
methods used;

(5) The results of such analyses; and
(6) The operating conditions as exist-

ing at the time of sampling or meas-
urement;

(B) Retention of records of all re-
quired monitoring data and support in-
formation for a period of at least 5
years from the date of the monitoring
sample, measurement, report, or appli-
cation. Support information includes
all calibration and maintenance
records and all original strip-chart re-
cordings for continuous monitoring in-
strumentation, and copies of all re-
ports required by the permit.

(iii) With respect to reporting, the
permit shall incorporate all applicable
reporting requirements and require the
following:

(A) Submittal of reports of any re-
quired monitoring at least every 6
months. All instances of deviations
from permit requirements must be
clearly identified in such reports. All
required reports must be certified by a

responsible official consistent with
§ 70.5(d) of this part.

(B) Prompt reporting of deviations
from permit requirements, including
those attributable to upset conditions
as defined in the permit, the probable
cause of such deviations, and any cor-
rective actions or preventive measures
taken. The permitting authority shall
define ‘‘prompt’’ in relation to the de-
gree and type of deviation likely to
occur and the applicable requirements.

(4) A permit condition prohibiting
emissions exceeding any allowances
that the source lawfully holds under
title IV of the Act or the regulations
promulgated thereunder.

(i) No permit revision shall be re-
quired for increases in emissions that
are authorized by allowances acquired
pursuant to the acid rain program, pro-
vided that such increases do not re-
quire a permit revision under any other
applicable requirement.

(ii) No limit shall be placed on the
number of allowances held by the
source. The source may not, however,
use allowances as a defense to non-
compliance with any other applicable
requirement.

(iii) Any such allowance shall be ac-
counted for according to the proce-
dures established in regulations pro-
mulgated under title IV of the Act.

(5) A severability clause to ensure
the continued validity of the various
permit requirements in the event of a
challenge to any portions of the per-
mit.

(6) Provisions stating the following:
(i) The permittee must comply with

all conditions of the part 70 permit.
Any permit noncompliance constitutes
a violation of the Act and is grounds
for enforcement action; for permit ter-
mination, revocation and reissuance,
or modification; or for denial of a per-
mit renewal application.

(ii) Need to halt or reduce activity
not a defense. It shall not be a defense
for a permittee in an enforcement ac-
tion that it would have been necessary
to halt or reduce the permitted activ-
ity in order to maintain compliance
with the conditions of this permit.

(iii) The permit may be modified, re-
voked, reopened, and reissued, or ter-
minated for cause. The filing of a re-
quest by the permittee for a permit
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modification, revocation and
reissuance, or termination, or of a no-
tification of planned changes or antici-
pated noncompliance does not stay any
permit condition.

(iv) The permit does not convey any
property rights of any sort, or any ex-
clusive privilege.

(v) The permittee shall furnish to the
permitting authority, within a reason-
able time, any information that the
permitting authority may request in
writing to determine whether cause ex-
ists for modifying, revoking and reissu-
ing, or terminating the permit or to de-
termine compliance with the permit.
Upon request, the permittee shall also
furnish to the permitting authority
copies of records required to be kept by
the permit or, for information claimed
to be confidential, the permittee may
furnish such records directly to the Ad-
ministrator along with a claim of con-
fidentiality.

(7) A provision to ensure that a part
70 source pays fees to the permitting
authority consistent with the fee
schedule approved pursuant to § 70.9 of
this part.

(8) Emissions trading. A provision stat-
ing that no permit revision shall be re-
quired, under any approved economic
incentives, marketable permits, emis-
sions trading and other similar pro-
grams or processes for changes that are
provided for in the permit.

(9) Terms and conditions for reason-
ably anticipated operating scenarios
identified by the source in its applica-
tion as approved by the permitting au-
thority. Such terms and conditions:

(i) Shall require the source, contem-
poraneously with making a change
from one operating scenario to an-
other, to record in a log at the per-
mitted facility a record of the scenario
under which it is operating;

(ii) May extend the permit shield de-
scribed in paragraph (f) of this section
to all terms and conditions under each
such operating scenario; and

(iii) Must ensure that the terms and
conditions of each such alternative sce-
nario meet all applicable requirements
and the requirements of this part.

(10) Terms and conditions, if the per-
mit applicant requests them, for the
trading of emissions increases and de-
creases in the permitted facility, to the

extent that the applicable require-
ments provide for trading such in-
creases and decreases without a case-
by-case approval of each emissions
trade. Such terms and conditions:

(i) Shall include all terms required
under paragraphs (a) and (c) of this sec-
tion to determine compliance;

(ii) May extend the permit shield de-
scribed in paragraph (f) of this section
to all terms and conditions that allow
such increases and decreases in emis-
sions; and

(iii) Must meet all applicable require-
ments and requirements of this part.

(b) Federally-enforceable requirements.
(1) All terms and conditions in a part 70
permit, including any provisions de-
signed to limit a source’s potential to
emit, are enforceable by the Adminis-
trator and citizens under the Act.

(2) Notwithstanding paragraph (b)(1)
of this section, the permitting author-
ity shall specifically designate as not
being federally enforceable under the
Act any terms and conditions included
in the permit that are not required
under the Act or under any of its appli-
cable requirements. Terms and condi-
tions so designated are not subject to
the requirements of §§ 70.7, 70.8, or of
this part, other than those contained
in this paragraph (b) of this section.

(c) Compliance requirements. All part
70 permits shall contain the following
elements with respect to compliance:

(1) Consistent with paragraph (a)(3)
of this section, compliance certifi-
cation, testing, monitoring, reporting,
and recordkeeping requirements suffi-
cient to assure compliance with the
terms and conditions of the permit.
Any document (including reports) re-
quired by a part 70 permit shall contain
a certification by a responsible official
that meets the requirements of § 70.5(d)
for this part.

(2) Inspection and entry requirements
that require that, upon presentation of
credentials and other documents as
may be required by law, the permittee
shall allow the permitting authority or
an authorized representative to per-
form the following:

(i) Enter upon the permittee’s prem-
ises where a part 70 source is located or
emissions-related activity is con-
ducted, or where records must be kept
under the conditions of the permit;
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(ii) Have access to and copy, at rea-
sonable times, any records that must
be kept under the conditions of the per-
mit;

(iii) Inspect at reasonable times any
facilities, equipment (including moni-
toring and air pollution control equip-
ment), practices, or operations regu-
lated or required under the permit; and

(iv) As authorized by the Act, sample
or monitor at reasonable times sub-
stances or parameters for the purpose
of assuring compliance with the permit
or applicable requirements.

(3) A schedule of compliance con-
sistent with § 70.5(c)(8) of this part.

(4) Progress reports consistent with
an applicable schedule of compliance
and § 70.5(c)(8) of this part to be sub-
mitted at least semiannually, or at a
more frequent period if specified in the
applicable requirement or by the per-
mitting authority. Such progress re-
ports shall contain the following:

(i) Dates for achieving the activities,
milestones, or compliance required in
the schedule of compliance, and dates
when such activities, milestones or
compliance were achieved; and

(ii) An explanation of why any dates
in the schedule of compliance were not
or will not be met, and any preventive
or corrective measures adopted.

(5) Requirements for compliance cer-
tification with terms and conditions
contained in the permit, including
emission limitations, standards, or
work practices. Permits shall include
each of the following:

(i) The frequency (not less than annu-
ally or such more frequent periods as
specified in the applicable requirement
or by the permitting authority) of sub-
missions of compliance certifications;

(ii) In accordance with § 70.6(a)(3) of
this part, a means for monitoring the
compliance of the source with its emis-
sions limitations, standards, and work
practices;

(iii) A requirement that the compli-
ance certification include all of the fol-
lowing (provided that the identifica-
tion of applicable information may
cross-reference the permit or previous
reports, as applicable):

(A) The identification of each term
or condition of the permit that is the
basis of the certification;

(B) The identification of the meth-
od(s) or other means used by the owner
or operator for determining the com-
pliance status with each term and con-
dition during the certification period,
and whether such methods or other
means provide continuous or intermit-
tent data. Such methods and other
means shall include, at a minimum,
the methods and means required under
paragraph (a)(3) of this section. If nec-
essary, the owner or operator also shall
identify any other material informa-
tion that must be included in the cer-
tification to comply with section
113(c)(2) of the Act, which prohibits
knowingly making a false certification
or omitting material information;

(C) The status of compliance with the
terms and conditions of the permit for
the period covered by the certification,
based on the method or means des-
ignated in paragraph (c)(5)(iii)(B) of
this section. The certification shall
identify each deviation and take it into
account in the compliance certifi-
cation. The certification shall also
identify as possible exceptions to com-
pliance any periods during which com-
pliance is required and in which an ex-
cursion or exceedance as defined under
part 64 of this chapter occurred; and

(D) Such other facts as the permit-
ting authority may require to deter-
mine the compliance status of the
source.

(iv) A requirement that all compli-
ance certifications be submitted to the
Administrator as well as to the permit-
ting authority.

(6) Such other provisions as the per-
mitting authority may require.

(d) General permits. (1) The permitting
authority may, after notice and oppor-
tunity for public participation provided
under § 70.7(h) of this part, issue a gen-
eral permit covering numerous similar
sources. Any general permit shall com-
ply with all requirements applicable to
other part 70 permits and shall identify
criteria by which sources may qualify
for the general permit. To sources that
qualify, the permitting authority shall
grant the conditions and terms of the
general permit. Notwithstanding the
shield provisions of paragraph (f) of
this section, the source shall be subject
to enforcement action for operation
without a part 70 permit if the source
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is later determined not to qualify for
the conditions and terms of the general
permit. General permits shall not be
authorized for affected sources under
the acid rain program unless otherwise
provided in regulations promulgated
under title IV of the Act.

(2) Part 70 sources that would qualify
for a general permit must apply to the
permitting authority for coverage
under the terms of the general permit
or must apply for a part 70 permit con-
sistent with § 70.5 of this part. The per-
mitting authority may, in the general
permit, provide for applications which
deviate from the requirements of § 70.5
of this part, provided that such appli-
cations meet the requirements of title
V of the Act, and include all informa-
tion necessary to determine qualifica-
tion for, and to assure compliance
with, the general permit. Without re-
peating the public participation proce-
dures required under § 70.7(h) of this
part, the permitting authority may
grant a source’s request for authoriza-
tion to operate under a general permit,
but such a grant shall not be a final
permit action for purposes of judicial
review.

(e) Temporary sources. The permitting
authority may issue a single permit
authorizing emissions from similar op-
erations by the same source owner or
operator at multiple temporary loca-
tions. The operation must be tem-
porary and involve at least one change
of location during the term of the per-
mit. No affected source shall be per-
mitted as a temporary source. Permits
for temporary sources shall include the
following:

(1) Conditions that will assure com-
pliance with all applicable require-
ments at all authorized locations;

(2) Requirements that the owner or
operator notify the permitting author-
ity at least 10 days in advance of each
change in location; and

(3) Conditions that assure compliance
with all other provisions of this sec-
tion.

(f) Permit shield. (1) Except as pro-
vided in this part, the permitting au-
thority may expressly include in a part
70 permit a provision stating that com-
pliance with the conditions of the per-
mit shall be deemed compliance with

any applicable requirements as of the
date of permit issuance, provided that:

(i) Such applicable requirements are
included and are specifically identified
in the permit; or

(ii) The permitting authority, in act-
ing on the permit application or revi-
sion, determines in writing that other
requirements specifically identified are
not applicable to the source, and the
permit includes the determination or a
concise summary thereof.

(2) A part 70 permit that does not ex-
pressly state that a permit shield ex-
ists shall be presumed not to provide
such a shield.

(3) Nothing in this paragraph or in
any part 70 permit shall alter or affect
the following:

(i) The provisions of section 303 of the
Act (emergency orders), including the
authority of the Administrator under
that section;

(ii) The liability of an owner or oper-
ator of a source for any violation of ap-
plicable requirements prior to or at the
time of permit issuance;

(iii) The applicable requirements of
the acid rain program, consistent with
section 408(a) of the Act; or

(iv) The ability of EPA to obtain in-
formation from a source pursuant to
section 114 of the Act.

(g) Emergency provision—(1) Definition.
An ‘‘emergency’’ means any situation
arising from sudden and reasonably un-
foreseeable events beyond the control
of the source, including acts of God,
which situation requires immediate
corrective action to restore normal op-
eration, and that causes the source to
exceed a technology-based emission
limitation under the permit, due to un-
avoidable increases in emissions attrib-
utable to the emergency. An emer-
gency shall not include noncompliance
to the extent caused by improperly de-
signed equipment, lack of preventative
maintenance, careless or improper op-
eration, or operator error.

(2) Effect of an emergency. An emer-
gency constitutes an affirmative de-
fense to an action brought for non-
compliance with such technology-based
emission limitations if the conditions
of paragraph (g)(3) of this section are
met.

(3) The affirmative defense of emer-
gency shall be demonstrated through
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properly signed, contemporaneous op-
erating logs, or other relevant evidence
that:

(i) An emergency occurred and that
the permittee can identify the cause(s)
of the emergency;

(ii) The permitted facility was at the
time being properly operated;

(iii) During the period of the emer-
gency the permittee took all reason-
able steps to minimize levels of emis-
sions that exceeded the emission stand-
ards, or other requirements in the per-
mit; and

(iv) The permittee submitted notice
of the emergency to the permitting au-
thority within 2 working days of the
time when emission limitations were
exceeded due to the emergency. This
notice fulfills the requirement of para-
graph (a)(3)(iii)(B) of this section. This
notice must contain a description of
the emergency, any steps taken to
mitigate emissions, and corrective ac-
tions taken.

(4) In any enforcement proceeding,
the permittee seeking to establish the
occurrence of an emergency has the
burden of proof.

(5) This provision is in addition to
any emergency or upset provision con-
tained in any applicable requirement.

[57 FR 32295, July 21, 1992, as amended at 62
FR 54946, Oct. 22, 1997]

§ 70.7 Permit issuance, renewal, re-
openings, and revisions.

(a) Action on application. (1) A permit,
permit modification, or renewal may
be issued only if all of the following
condition have been met:

(i) The permitting authority has re-
ceived a complete application for a per-
mit, permit modification, or permit re-
newal, except that a complete applica-
tion need not be received before
issuance of a general permit under
§ 70.6(d) of this part;

(ii) Except for modifications quali-
fying for minor permit modification
procedures under paragraphs (e) (2) and
(3) of this section, the permitting au-
thority has complied with the require-
ments for public participation under
paragraph (h) of this section;

(iii) The permitting authority has
complied with the requirements for no-
tifying and responding to affected
States under § 70.8(b) of this part;

(iv) The conditions of the permit pro-
vide for compliance with all applicable
requirements and the requirements of
this part; and

(v) The Administrator has received a
copy of the proposed permit and any
notices required under §§ 70.8(a) and
70.8(b) of this part, and has not ob-
jected to issuance of the permit under
§ 70.8(c) of this part within the time pe-
riod specified therein.

(2) Except as provided under the ini-
tial transition plan provided for under
§ 70.4(b)(11) of this part or under regula-
tions promulgated under title IV of
title V of the Act for the permitting of
affected sources under the acid rain
program, the program shall provide
that the permitting authority take
final action on each permit application
(including a request for permit modi-
fication or renewal) within 18 months,
or such lesser time approved by the Ad-
ministrator, after receiving a complete
application.

(3) The program shall also contain
reasonable procedures to ensure pri-
ority is given to taking action on ap-
plications for construction or modifica-
tion under title I, parts C and D of the
Act.

(4) The permitting authority shall
promptly provide notice to the appli-
cant of whether the application is com-
plete. Unless the permitting authority
requests additional information or oth-
erwise notifies the applicant of incom-
pleteness within 60 days of receipt of
an application, the application shall be
deemed complete. For modifications
processed through minor permit modi-
fication procedures, such as those in
paragraphs (e) (2) and (3) of this sec-
tion, the State program need not re-
quire a completeness determination.

(5) The permitting authority shall
provide a statement that sets forth the
legal and factual basis for the draft
permit conditions (including references
to the applicable statutory or regu-
latory provisions). The permitting au-
thority shall send this statement to
EPA and to any other person who re-
quests it.

(6) The submittal of a complete appli-
cation shall not affect the requirement
that any source have a preconstruction
permit under title I of the Act.



23

Environmental Protection Agency, EPA § 70.7

(b) Requirement for a permit. Except as
provided in the following sentence,
§ 70.4(b)(12)(i), and paragraphs (e) (2)(v)
and (3)(v) of this section, no part 70
source may operate after the time that
it is required to submit a timely and
complete application under an ap-
proved permit program, except in com-
pliance with a permit issued under a
part 70 program. The program shall
provide that, if a part 70 source sub-
mits a timely and complete application
for permit issuance (including for re-
newal), the source’s failure to have a
part 70 permit is not a violation of this
part until the permitting authority
takes final action on the permit appli-
cation, except as noted in this section.
This protection shall cease to apply if,
subsequent to the completeness deter-
mination made pursuant to paragraph
(a)(4) of this section, and as required by
§ 70.5(a)(2) of this part, the applicant
fails to submit by the deadline speci-
fied in writing by the permitting au-
thority any additional information
identified as being needed to process
the application.

(c) Permit renewal and expiration. (1)
The program shall provide that:

(i) Permits being renewed are subject
to the same procedural requirements,
including those for public participa-
tion, affected State and EPA review,
that apply to initial permit issuance;
and

(ii) Permit expiration terminates the
source’s right to operate unless a time-
ly and complete renewal application
has been submitted consistent with
paragraph (b) of this section and
§ 70.5(a)(1)(iii) of this part.

(2) If the permitting authority fails
to act in a timely way on a permit re-
newal, EPA may invoke its authority
under section 505(e) of the Act to ter-
minate or revoke and reissue the per-
mit.

(d) Administrative permit amendments.
(1) An ‘‘administrative permit amend-
ment’’ is a permit revision that:

(i) Corrects typographical errors;
(ii) Identifies a change in the name,

address, or phone number of any person
identified in the permit, or provides a
similar minor administrative change
at the source;

(iii) Requires more frequent moni-
toring or reporting by the permittee;

(iv) Allows for a change in ownership
or operational control of a source
where the permitting authority deter-
mines that no other change in the per-
mit is necessary, provided that a writ-
ten agreement containing a specific
date for transfer of permit responsi-
bility, coverage, and liability between
the current and new permittee has
been submitted to the permitting au-
thority;

(v) Incorporates into the part 70 per-
mit the requirements from precon-
struction review permits authorized
under an EPA-approved program, pro-
vided that such a program meets proce-
dural requirements substantially
equivalent to the requirements of
§§ 70.7 and 70.8 of this part that would
be applicable to the change if it were
subject to review as a permit modifica-
tion, and compliance requirements sub-
stantially equivalent to those con-
tained in § 70.6 of this part; or

(vi) Incorporates any other type of
change which the Administrator has
determined as part of the approved
part 70 program to be similar to those
in paragraphs (d)(1) (i) through (iv) of
this section.

(2) Administrative permit amend-
ments for purposes of the acid rain por-
tion of the permit shall be governed by
regulations promulgated under title IV
of the Act.

(3) Administrative permit amendment
procedures. An administrative permit
amendment may be made by the per-
mitting authority consistent with the
following:

(i) The permitting authority shall
take no more than 60 days from receipt
of a request for an administrative per-
mit amendment to take final action on
such request, and may incorporate
such changes without providing notice
to the public or affected States pro-
vided that it designates any such per-
mit revisions as having been made pur-
suant to this paragraph.

(ii) The permitting authority shall
submit a copy of the revised permit to
the Administrator.

(iii) The source may implement the
changes addressed in the request for an
administrative amendment imme-
diately upon submittal of the request.
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(4) The permitting authority may,
upon taking final action granting a re-
quest for an administrative permit
amendment, allow coverage by the per-
mit shield in § 70.6(f) for administrative
permit amendments made pursuant to
paragraph (d)(1)(v) of this section
which meet the relevant requirements
of §§ 70.6, 70.7, and 70.8 for significant
permit modifications.

(e) Permit modification. A permit
modification is any revision to a part
70 permit that cannot be accomplished
under the program’s provisions for ad-
ministrative permit amendments under
paragraph (d) of this section. A permit
modification for purposes of the acid
rain portion of the permit shall be gov-
erned by regulations promulgated
under title IV of the Act.

(1) Program description. The State
shall provide adequate, streamlined,
and reasonable procedures for expedi-
tiously processing permit modifica-
tions. The State may meet this obliga-
tion by adopting the procedures set
forth below or ones substantially
equivalent. The State may also develop
different procedures for different types
of modifications depending on the sig-
nificance and complexity of the re-
quested modification, but EPA will not
approve a part 70 program that has
modification procedures that provide
for less permitting authority, EPA, or
affected State review or public partici-
pation than is provided for in this part.

(2) Minor permit modification proce-
dures—(i) Criteria. (A) Minor permit
modification procedures may be used
only for those permit modifications
that:

(1) Do not violate any applicable re-
quirement;

(2) Do not involve significant changes
to existing monitoring, reporting, or
recordkeeping requirements in the per-
mit;

(3) Do not require or change a case-
by-case determination of an emission
limitation or other standard, or a
source-specific determination for tem-
porary sources of ambient impacts, or
a visibility or increment analysis;

(4) Do not seek to establish or change
a permit term or condition for which
there is no corresponding underlying
applicable requirement and that the
source has assumed to avoid an appli-

cable requirement to which the source
would otherwise be subject. Such terms
and conditions include:

(A) A federally enforceable emissions
cap assumed to avoid classification as
a modification under any provision of
title I; and

(B) An alternative emissions limit
approved pursuant to regulations pro-
mulgated under section 112(i)(5) of the
Act;

(5) Are not modifications under any
provision of title I of the Act; and

(6) Are not required by the State pro-
gram to be processed as a significant
modification.

(B) Notwithstanding paragraphs
(e)(2)(i)(A) and (e)(3)(i) of this section,
minor permit modification procedures
may be used for permit modifications
involving the use of economic incen-
tives, marketable permits, emissions
trading, and other similar approaches,
to the extent that such minor permit
modification procedures are explicitly
provided for in an applicable imple-
mentation plan or in applicable re-
quirements promulgated by EPA.

(ii) Application. An application re-
questing the use of minor permit modi-
fication procedures shall meet the re-
quirements of § 70.5(c) of this part and
shall include the following:

(A) A description of the change, the
emissions resulting from the change,
and any new applicable requirements
that will apply if the change occurs;

(B) The source’s suggested draft per-
mit;

(C) Certification by a responsible of-
ficial, consistent with § 70.5(d), that the
proposed modification meets the cri-
teria for use of minor permit modifica-
tion procedures and a request that such
procedures be used; and

(D) Completed forms for the permit-
ting authority to use to notify the Ad-
ministrator and affected States as re-
quired under § 70.8.

(iii) EPA and affected State notifica-
tion. Within 5 working days of receipt
of a complete permit modification ap-
plication, the permitting authority
shall meet its obligation under § 70.8
(a)(1) and (b)(1) to notify the Adminis-
trator and affected States of the re-
quested permit modification. The per-
mitting authority promptly shall send
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any notice required under § 70.8(b)(2) to
the Administrator.

(iv) Timetable for issuance. The per-
mitting authority may not issue a final
permit modification until after EPA’s
45-day review period or until EPA has
notified the permitting authority that
EPA will not object to issuance of the
permit modification, whichever is first,
although the permitting authority can
approve the permit modification prior
to that time. Within 90 days of the per-
mitting authority’s receipt of an appli-
cation under minor permit modifica-
tion procedures or 15 days after the end
of the Administrator’s 45-day review
period under § 70.8(c), whichever is
later, the permitting authority shall:

(A) Issue the permit modification as
proposed;

(B) Deny the permit modification ap-
plication;

(C) Determine that the requested
modification does not meet the minor
permit modification criteria and
should be reviewed under the signifi-
cant modification procedures; or

(D) Revise the draft permit modifica-
tion and transmit to the Administrator
the new proposed permit modification
as required by § 70.8(a) of this part.

(v) Source’s ability to make change.
The State program may allow the
source to make the change proposed in
its minor permit modification applica-
tion immediately after it files such ap-
plication. After the source makes the
change allowed by the preceding sen-
tence, and until the permitting author-
ity takes any of the actions specified in
paragraphs (e)(2)(v) (A) through (C) of
this section, the source must comply
with both the applicable requirements
governing the change and the proposed
permit terms and conditions. During
this time period, the source need not
comply with the existing permit terms
and conditions it seeks to modify. How-
ever, if the source fails to comply with
its proposed permit terms and condi-
tions during this time period, the exist-
ing permit terms and conditions it
seeks to modify may be enforced
against it.

(vi) Permit shield. The permit shield
under § 70.6(f) of this part may not ex-
tend to minor permit modifications.

(3) Group processing of minor permit
modifications. Consistent with this

paragraph, the permitting authority
may modify the procedure outlined in
paragraph (e)(2) of this section to proc-
ess groups of a source’s applications for
certain modifications eligible for
minor permit modification processing.

(i) Criteria. Group processing of modi-
fications may be used only for those
permit modifications:

(A) That meet the criteria for minor
permit modification procedures under
paragraph (e)(2)(i)(A) of this section;
and

(B) That collectively are below the
threshold level approved by the Admin-
istrator as part of the approved pro-
gram. Unless the State sets an alter-
native threshold consistent with the
criteria set forth in paragraphs
(e)(3)(i)(B) (1) and (2) of this section,
this threshold shall be 10 percent of the
emissions allowed by the permit for the
emissions unit for which the change is
requested, 20 percent of the applicable
definition of major source in § 70.2 of
this part, or 5 tons per year, whichever
is least. In establishing any alternative
threshold, the State shall consider:

(1) Whether group processing of
amounts below the threshold levels
reasonably alleviates severe adminis-
trative burdens that would be imposed
by immediate permit modification re-
view, and

(2) Whether individual processing of
changes below the threshold levels
would result in trivial environmental
benefits.

(ii) Application. An application re-
questing the use of group processing
procedures shall meet the requirements
of § 70.5(c) of this part and shall include
the following:

(A) A description of the change, the
emissions resulting from the change,
and any new applicable requirements
that will apply if the change occurs.

(B) The source’s suggested draft per-
mit.

(C) Certification by a responsible of-
ficial, consistent with § 70.5(d) of this
part, that the proposed modification
meets the criteria for use of group
processing procedures and a request
that such procedures be used.

(D) A list of the source’s other pend-
ing applications awaiting group proc-
essing, and a determination of whether
the requested modification, aggregated
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with these other applications, equals or
exceeds the threshold set under para-
graph (e)(3)(i)(B) of this section.

(E) Certification, consistent with
§ 70.5(d) of this part, that the source has
notified EPA of the proposed modifica-
tion. Such notification need only con-
tain a brief description of the requested
modification.

(F) Completed forms for the permit-
ting authority to use to notify the Ad-
ministrator and affected States as re-
quired under § 70.8 of this part.

(iii) EPA and affected State notifica-
tion. On a quarterly basis or within 5
business days of receipt of an applica-
tion demonstrating that the aggregate
of a source’s pending applications
equals or exceeds the threshold level
set under paragraph (e)(3)(i)(B) of this
section, whichever is earlier, the per-
mitting authority promptly shall meet
its obligations under §§ 70.8 (a)(1) and
(b)(1) to notify the Administrator and
affected States of the requested permit
modifications. The permitting author-
ity shall send any notice required
under § 70.8(b)(2) of this part to the Ad-
ministrator.

(iv) Timetable for issuance. The provi-
sions of paragraph (e)(2)(iv) of this sec-
tion shall apply to modifications eligi-
ble for group processing, except that
the permitting authority shall take
one of the actions specified in para-
graphs (e)(2)(iv) (A) through (D) of this
section within 180 days of receipt of the
application or 15 days after the end of
the Administrator’s 45-day review pe-
riod under § 70.8(c) of this part, which-
ever is later.

(v) Source’s ability to make change.
The provisions of paragraph (e)(2)(v) of
this section shall apply to modifica-
tions eligible for group processing.

(vi) Permit shield. The provisions of
paragraph (e)(2)(vi) of this section shall
also apply to modifications eligible for
group processing.

(4) Significant modification proce-
dures—(i) Criteria. Significant modifica-
tion procedures shall be used for appli-
cations requesting permit modifica-
tions that do not qualify as minor per-
mit modifications or as administrative
amendments. The State program shall
contain criteria for determining wheth-
er a change is significant. At a min-
imum, every significant change in ex-

isting monitoring permit terms or con-
ditions and every relaxation of report-
ing or recordkeeping permit terms or
conditions shall be considered signifi-
cant. Nothing herein shall be construed
to preclude the permittee from making
changes consistent with this part that
would render existing permit compli-
ance terms and conditions irrelevant.

(ii) The State program shall provide
that significant permit modifications
shall meet all requirements of this
part, including those for applications,
public participation, review by affected
States, and review by EPA, as they
apply to permit issuance and permit re-
newal. The permitting authority shall
design and implement this review proc-
ess to complete review on the majority
of significant permit modifications
within 9 months after receipt of a com-
plete application.

(f) Reopening for cause. (1) Each issued
permit shall include provisions speci-
fying the conditions under which the
permit will be reopened prior to the ex-
piration of the permit. A permit shall
be reopened and revised under any of
the following circumstances:

(i) Additional applicable require-
ments under the Act become applicable
to a major part 70 source with a re-
maining permit term of 3 or more
years. Such a reopening shall be com-
pleted not later than 18 months after
promulgation of the applicable require-
ment. No such reopening is required if
the effective date of the requirement is
later than the date on which the per-
mit is due to expire, unless the original
permit or any of its terms and condi-
tions has been extended pursuant to
§ 70.4(b)(10) (i) or (ii) of this part.

(ii) Additional requirements (includ-
ing excess emissions requirements) be-
come applicable to an affected source
under the acid rain program. Upon ap-
proval by the Administrator, excess
emissions offset plans shall be deemed
to be incorporated into the permit.

(iii) The permitting authority or
EPA determines that the permit con-
tains a material mistake or that inac-
curate statements were made in estab-
lishing the emissions standards or
other terms or conditions of the per-
mit.



27

Environmental Protection Agency, EPA § 70.7

(iv) The Administrator or the permit-
ting authority determines that the per-
mit must be revised or revoked to as-
sure compliance with the applicable re-
quirements.

(2) Proceedings to reopen and issue a
permit shall follow the same proce-
dures as apply to initial permit
issuance and shall affect only those
parts of the permit for which cause to
reopen exists. Such reopening shall be
made as expeditiously as practicable.

(3) Reopenings under paragraph (f)(1)
of this section shall not be initiated be-
fore a notice of such intent is provided
to the part 70 source by the permitting
authority at least 30 days in advance of
the date that the permit is to be re-
opened, except that the permitting au-
thority may provide a shorter time pe-
riod in the case of an emergency.

(g) Reopenings for cause by EPA. (1) If
the Administrator finds that cause ex-
ists to terminate, modify, or revoke
and reissue a permit pursuant to para-
graph (f) of this section, the Adminis-
trator will notify the permitting au-
thority and the permittee of such find-
ing in writing.

(2) The permitting authority shall,
within 90 days after receipt of such no-
tification, forward to EPA a proposed
determination of termination, modi-
fication, or revocation and reissuance,
as appropriate. The Administrator may
extend this 90-day period for an addi-
tional 90 days if he finds that a new or
revised permit application is necessary
or that the permitting authority must
require the permittee to submit addi-
tional information.

(3) The Administrator will review the
proposed determination from the per-
mitting authority within 90 days of re-
ceipt.

(4) The permitting authority shall
have 90 days from receipt of an EPA
objection to resolve any objection that
EPA makes and to terminate, modify,
or revoke and reissue the permit in ac-
cordance with the Administrator’s ob-
jection.

(5) If the permitting authority fails
to submit a proposed determination
pursuant to paragraph (g)(2) of this sec-
tion or fails to resolve any objection
pursuant to paragraph (g)(4) of this sec-
tion, the Administrator will terminate,

modify, or revoke and reissue the per-
mit after taking the following actions:

(i) Providing at least 30 days’ notice
to the permittee in writing of the rea-
sons for any such action. This notice
may be given during the procedures in
paragraphs (g) (1) through (4) of this
section.

(ii) Providing the permittee an op-
portunity for comment on the Admin-
istrator’s proposed action and an op-
portunity for a hearing.

(h) Public participation. Except for
modifications qualifying for minor per-
mit modification procedures, all per-
mit proceedings, including initial per-
mit issuance, significant modifica-
tions, and renewals, shall provide ade-
quate procedures for public notice in-
cluding offering an opportunity for
public comment and a hearing on the
draft permit. These procedures shall in-
clude the following:

(1) Notice shall be given: by publica-
tion in a newspaper of general circula-
tion in the area where the source is lo-
cated or in a State publication de-
signed to give general public notice; to
persons on a mailing list developed by
the permitting authority, including
those who request in writing to be on
the list; and by other means if nec-
essary to assure adequate notice to the
affected public;

(2) The notice shall identify the af-
fected facility; the name and address of
the permittee; the name and address of
the permitting authority processing
the permit; the activity or activities
involved in the permit action; the
emissions change involved in any per-
mit modification; the name, address,
and telephone number of a person from
whom interested persons may obtain
additional information, including cop-
ies of the permit draft, the application,
all relevant supporting materials, in-
cluding those set forth in
§ 70.4(b)(3)(viii) of this part, and all
other materials available to the per-
mitting authority that are relevant to
the permit decision; a brief description
of the comment procedures required by
this part; and the time and place of any
hearing that may be held, including a
statement of procedures to request a
hearing (unless a hearing has already
been scheduled);
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(3) The permitting authority shall
provide such notice and opportunity
for participation by affected States as
is provided for by § 70.8 of this part;

(4) Timing. The permitting authority
shall provide at least 30 days for public
comment and shall give notice of any
public hearing at least 30 days in ad-
vance of the hearing.

(5) The permitting authority shall
keep a record of the commenters and
also of the issues raised during the pub-
lic participation process so that the
Administrator may fulfill his obliga-
tion under section 505(b)(2) of the Act
to determine whether a citizen petition
may be granted, and such records shall
be available to the public.

§ 70.8 Permit review by EPA and af-
fected States.

(a) Transmission of information to the
Administrator. (1) The permit program
shall require that the permitting au-
thority provide to the Administrator a
copy of each permit application (in-
cluding any application for permit
modification), each proposed permit,
and each final part 70 permit. The ap-
plicant may be required by the permit-
ting authority to provide a copy of the
permit application (including the com-
pliance plan) directly to the Adminis-
trator. Upon agreement with the Ad-
ministrator, the permitting authority
may submit to the Administrator a
permit application summary form and
any relevant portion of the permit ap-
plication and compliance plan, in place
of the complete permit application and
compliance plan. To the extent prac-
ticable, the preceding information
shall be provided in computer-readable
format compatible with EPA’s national
database management system.

(2) The Administrator may waive the
requirements of paragraphs (a)(1) and
(b)(1) of this section for any category of
sources (including any class, type, or
size within such category) other than
major sources according to the fol-
lowing:

(i) By regulation for a category of
sources nationwide, or

(ii) At the time of approval of a State
program for a category of sources cov-
ered by an individual permitting pro-
gram.

(3) Each State permitting authority
shall keep for 5 years such records and
submit to the Administrator such in-
formation as the Administrator may
reasonably require to ascertain wheth-
er the State program complies with the
requirements of the Act or of this part.

(b) Review by affected States. (1) The
permit program shall provide that the
permitting authority give notice of
each draft permit to any affected State
on or before the time that the permit-
ting authority provides this notice to
the public under § 70.7(h) of this part,
except to the extent § 70.7(e) (2) or (3) of
this part requires the timing of the no-
tice to be different.

(2) The permit program shall provide
that the permitting authority, as part
of the submittal of the proposed permit
to the Administrator [or as soon as
possible after the submittal for minor
permit modification procedures al-
lowed under § 70.7(e) (2) or (3) of this
part], shall notify the Administrator
and any affected State in writing of
any refusal by the permitting author-
ity to accept all recommendations for
the proposed permit that the affected
State submitted during the public or
affected State review period. The no-
tice shall include the permitting
authority’s reasons for not accepting
any such recommendation. The permit-
ting authority is not required to accept
recommendations that are not based on
applicable requirements or the require-
ments of this part.

(c) EPA objection. (1) The Adminis-
trator will object to the issuance of
any proposed permit determined by the
Administrator not to be in compliance
with applicable requirements or re-
quirements under this part. No permit
for which an application must be trans-
mitted to the Administrator under
paragraph (a) of this section shall be
issued if the Administrator objects to
its issuance in writing within 45 days
of receipt of the proposed permit and
all necessary supporting information.

(2) Any EPA objection under para-
graph (c)(1) of this section shall include
a statement of the Administrator’s rea-
sons for objection and a description of
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the terms and conditions that the per-
mit must include to respond to the ob-
jections. The Administrator will pro-
vide the permit applicant a copy of the
objection.

(3) Failure of the permitting author-
ity to do any of the following also shall
constitute grounds for an objection:

(i) Comply with paragraphs (a) or (b)
of this section;

(ii) Submit any information nec-
essary to review adequately the pro-
posed permit; or

(iii) Process the permit under the
procedures approved to meet § 70.7(h) of
this part except for minor permit modi-
fications.

(4) If the permitting authority fails,
within 90 days after the date of an ob-
jection under paragraph (c)(1) of this
section, to revise and submit a pro-
posed permit in response to the objec-
tion, the Administrator will issue or
deny the permit in accordance with the
requirements of the Federal program
promulgated under title V of this Act.

(d) Public petitions to the Adminis-
trator. The program shall provide that,
if the Administrator does not object in
writing under paragraph (c) of this sec-
tion, any person may petition the Ad-
ministrator within 60 days after the ex-
piration of the Administrator’s 45-day
review period to make such objection.
Any such petition shall be based only
on objections to the permit that were
raised with reasonable specificity dur-
ing the public comment period pro-
vided for in § 70.7(h) of this part, unless
the petitioner demonstrates that it was
impracticable to raise such objections
within such period, or unless the
grounds for such objection arose after
such period. If the Administrator ob-
jects to the permit as a result of a peti-
tion filed under this paragraph, the
permitting authority shall not issue
the permit until EPA’s objection has
been resolved, except that a petition
for review does not stay the effective-
ness of a permit or its requirements if
the permit was issued after the end of
the 45-day review period and prior to
an EPA objection. If the permitting au-
thority has issued a permit prior to re-
ceipt of an EPA objection under this
paragraph, the Administrator will
modify, terminate, or revoke such per-
mit, and shall do so consistent with the

procedures in § 70.7(g) (4) or (5) (i) and
(ii) of this part except in unusual cir-
cumstances, and the permitting au-
thority may thereafter issue only a re-
vised permit that satisfies EPA’s objec-
tion. In any case, the source will not be
in violation of the requirement to have
submitted a timely and complete appli-
cation.

(e) Prohibition on default issuance.
Consistent with § 70.4(b)(3)(ix) of this
part, for the purposes of Federal law
and title V of the Act, no State pro-
gram may provide that a part 70 permit
(including a permit renewal or modi-
fication) will issue until affected
States and EPA have had an oppor-
tunity to review the proposed permit
as required under this section. When
the program is submitted for EPA re-
view, the State Attorney General or
independent legal counsel shall certify
that no applicable provision of State
law requires that a part 70 permit or
renewal be issued after a certain time
if the permitting authority has failed
to take action on the application (or
includes any other similar provision
providing for default issuance of a per-
mit), unless EPA has waived such re-
view for EPA and affected States.

§ 70.9 Fee determination and certifi-
cation.

(a) Fee Requirement. The State pro-
gram shall require that the owners or
operators of part 70 sources pay annual
fees, or the equivalent over some other
period, that are sufficient to cover the
permit program costs and shall ensure
that any fee required by this section
will be used solely for permit program
costs.

(b) Fee schedule adequacy. (1) The
State program shall establish a fee
schedule that results in the collection
and retention of revenues sufficient to
cover the permit program costs. These
costs include, but are not limited to,
the costs of the following activities as
they relate to the operating permit
program for stationary sources:

(i) Preparing generally applicable
regulations or guidance regarding the
permit program or its implementation
or enforcement;

(ii) Reviewing and acting on any ap-
plication for a permit, permit revision,
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or permit renewal, including the devel-
opment of an applicable requirement as
part of the processing of a permit, or
permit revision or renewal;

(iii) General administrative costs of
running the permit program, including
the supporting and tracking of permit
applications, compliance certification,
and related data entry;

(iv) Implementing and enforcing the
terms of any part 70 permit (not in-
cluding any court costs or other costs
associated with an enforcement ac-
tion), including adequate resources to
determine which sources are subject to
the program;

(v) Emissions and ambient moni-
toring;

(vi) Modeling, analyses, or dem-
onstrations;

(vii) Preparing inventories and track-
ing emissions; and

(viii) Providing direct and indirect
support to sources under the Small
Business Stationary Source Technical
and Environmental Compliance Assist-
ance Program contained in section 507
of the Act in determining and meeting
their obligations under this part.

(2)(i) The Administrator will presume
that the fee schedule meets the re-
quirements of paragraph (b)(1) of this
section if it would result in the collec-
tion and retention of an amount not
less than $25 per year [as adjusted pur-
suant to the criteria set forth in para-
graph (b)(2)(iv) of this section] times
the total tons of the actual emissions
of each regulated pollutant (for pre-
sumptive fee calculation) emitted from
part 70 sources.

(ii) The State may exclude from such
calculation:

(A) The actual emissions of sources
for which no fee is required under para-
graph (b)(4) of this section;

(B) The amount of a part 70 source’s
actual emissions of each regulated pol-
lutant (for presumptive fee calcula-
tion) that the source emits in excess of
four thousand (4,000) tpy;

(C) A part 70 source’s actual emis-
sions of any regulated pollutant (for
presumptive fee calculation), the emis-
sions of which are already included in
the minimum fees calculation; or

(D) The insignificant quantities of
actual emissions not required in a per-
mit application pursuant to § 70.5(c).

(iii) ‘‘Actual emissions’’ means the
actual rate of emissions in tons per
year of any regulated pollutant (for
presumptive fee calculation) emitted
from a part 70 source over the pre-
ceding calendar year or any other pe-
riod determined by the permitting au-
thority to be representative of normal
source operation and consistent with
the fee schedule approved pursuant to
this section. Actual emissions shall be
calculated using the unit’s actual oper-
ating hours, production rates, and in-
place control equipment, types of ma-
terials processed, stored, or combusted
during the preceding calendar year or
such other time period established by
the permitting authority pursuant to
the preceding sentence.

(iv) The program shall provide that
the $25 per ton per year used to cal-
culate the presumptive minimum
amount to be collected by the fee
schedule, as described in paragraph
(b)(2)(i) of this section, shall be in-
creased each year by the percentage, if
any, by which the Consumer Price
Index for the most recent calendar year
ending before the beginning of such
year exceeds the Consumer Price Index
for the calendar year 1989.

(A) The Consumer Price Index for
any calendar year is the average of the
Consumer Price Index for all-urban
consumers published by the Depart-
ment of Labor, as of the close of the 12-
month period ending on August 31 of
each calendar year.

(B) The revision of the Consumer
Price Index which is most consistent
with the Consumer Price Index for the
calendar year 1989 shall be used.

(3) The State program’s fee schedule
may include emissions fees, application
fees, service-based fees or other types
of fees, or any combination thereof, to
meet the requirements of paragraph
(b)(1) or (b)(2) of this section. Nothing
in the provisions of this section shall
require a permitting authority to cal-
culate fees on any particular basis or
in the same manner for all part 70
sources, all classes or categories of
part 70 sources, or all regulated air pol-
lutants, provided that the permitting
authority collects a total amount of
fees sufficient to meet the program
support requirements of paragraph
(b)(1) of this section.
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(4) Notwithstanding any other provi-
sion of this section, during the years
1995 through 1999 inclusive, no fee for
purposes of title V shall be required to
be paid with respect to emissions from
any affected unit under section 404 of
the Act.

(5) The State shall provide a detailed
accounting that its fee schedule meets
the requirements of paragraph (b)(1) of
this section if:

(i) The State sets a fee schedule that
would result in the collection and re-
tention of an amount less than that
presumed to be adequate under para-
graph (b)(2) of this section; or

(ii) The Administrator determines,
based on comments rebutting the pre-
sumption in paragraph (b)(2) of this
section or on his own initiative, that
there are serious questions regarding
whether the fee schedule is sufficient
to cover the permit program costs.

(c) Fee demonstration. The permitting
authority shall provide a demonstra-
tion that the fee schedule selected will
result in the collection and retention
of fees in an amount sufficient to meet
the requirements of this section.

(d) Use of Required Fee Revenue. The
Administrator will not approve a dem-
onstration as meeting the require-
ments of this section, unless it con-
tains an initial accounting (and peri-
odic updates as required by the Admin-
istrator) of how required fee revenues
are used solely to cover the costs of
meeting the various functions of the
permitting program.

§ 70.10 Federal oversight and sanc-
tions.

(a) Failure to submit an approvable pro-
gram. (1) If a State fails to submit a
fully-approvable whole part 70 pro-
gram, or a required revision thereto, in
conformance with the provisions of
§ 70.4, or if an interim approval expires
and the Administrator has not ap-
proved a whole part 70 program:

(i) At any time the Administrator
may apply any one of the sanctions
specified in section 179(b) of the Act;
and

(ii) Eighteen months after the date
required for submittal or the date of
disapproval by the Administrator, the
Administrator will apply such sanc-
tions in the same manner and with the

same conditions as are applicable in
the case of a determination, dis-
approval, or finding under section
179(a) of the Act.

(2) If full approval of a whole part 70
program has not taken place within 2
years after the date required for such
submission, the Administrator will
promulgate, administer, and enforce a
whole program or a partial program as
appropriate for such State.

(b) State failure to administer or en-
force. Any State program approved by
the Administrator shall at all times be
conducted in accordance with the re-
quirements of this part and of any
agreement between the State and the
Administrator concerning operation of
the program.

(1) Whenever the Administrator
makes a determination that a permit-
ting authority is not adequately ad-
ministering or enforcing a part 70 pro-
gram, or any portion thereof, the Ad-
ministrator will notify the permitting
authority of the determination and the
reasons therefore. The Administrator
will publish such notice in the FEDERAL
REGISTER.

(2) If, 90 days after issuing the notice
under paragraph (c)(1) of this section,
the permitting authority fails to take
significant action to assure adequate
administration and enforcement of the
program, the Administrator may take
one or more of the following actions:

(i) Withdraw approval of the program
or portion thereof using procedures
consistent with § 70.4(e) of this part;

(ii) Apply any of the sanctions speci-
fied in section 179(b) of the Act;

(iii) Promulgate, administer, or en-
force a Federal program under title V
of the Act.

(3) Whenever the Administrator has
made the finding and issued the notice
under paragraph (c)(1) of this section,
the Administrator will apply the sanc-
tions under section 179(b) of the Act 18
months after that notice. These sanc-
tions will be applied in the same man-
ner and subject to the same deadlines
and other conditions as are applicable
in the case of a determination, dis-
approval, or finding under section
179(a) of the Act.

(4) Whenever the Administrator has
made the finding and issued the notice
under paragraph (c)(1) of this section,
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the Administrator will, unless the
State has corrected such deficiency
within 18 months after the date of such
finding, promulgate, administer, and
enforce, a whole or partial program 2
years after the date of such finding.

(5) Nothing in this section shall limit
the Administrator’s authority to take
any enforcement action against a
source for violations of the Act or of a
permit issued under rules adopted pur-
suant to this section in a State that
has been delegated responsibility by
EPA to implement a Federal program
promulgated under title V of the Act.

(6) Where a whole State program con-
sists of an aggregate of partial pro-
grams, and one or more partial pro-
grams fails to be fully approved or im-
plemented, the Administrator may
apply sanctions only in those areas for
which the State failed to submit or im-
plement an approvable program.

(c) Criteria for withdrawal of State pro-
grams. (1) The Administrator may, in
accordance with the procedures of
paragraph (c) of this section, withdraw
program approval in whole or in part
whenever the approved program no
longer complies with the requirements
of this part, and the permitting author-
ity fails to take corrective action.
Such circumstances, in whole or in
part, include any of the following:

(i) Where the permitting authority’s
legal authority no longer meets the re-
quirements of this part, including the
following:

(A) The permitting authority fails to
promulgate or enact new authorities
when necessary; or

(B) The State legislature or a court
strikes down or limits State authori-
ties to administer or enforce the State
program.

(ii) Where the operation of the State
program fails to comply with the re-
quirements of this part, including the
following:

(A) Failure to exercise control over
activities required to be regulated
under this part, including failure to
issue permits;

(B) Repeated issuance of permits that
do not conform to the requirements of
this part;

(C) Failure to comply with the public
participation requirements of § 70.7(h)
of this part;

(D) Failure to collect, retain, or allo-
cate fee revenue consistent with § 70.9
of this part; or

(E) Failure in a timely way to act on
any applications for permits including
renewals and revisions.

(iii) Where the State fails to enforce
the part 70 program consistent with
the requirements of this part, includ-
ing the following:

(A) Failure to act on violations of
permits or other program require-
ments;

(B) Failure to seek adequate enforce-
ment penalties and fines and collect all
assessed penalties and fines; or

(C) Failure to inspect and monitor
activities subject to regulation.

(d) Federal collection of fees. If the Ad-
ministrator determines that the fee
provisions of a part 70 program do not
meet the requirements of § 70.9 of this
part, or if the Administrator makes a
determination under paragraph (c)(1) of
this section that the permitting au-
thority is not adequately admin-
istering or enforcing an approved fee
program, the Administrator may, in
addition to taking any other action au-
thorized under title V of the Act, col-
lect reasonable fees to cover the Ad-
ministrator’s costs of administering
the provisions of the permitting pro-
gram promulgated by the Adminis-
trator, without regard to the require-
ments of § 70.9 of this part.

§ 70.11 Requirements for enforcement
authority.

All programs to be approved under
this part must contain the following
provisions:

(a) Enforcement authority. Any agency
administering a program shall have the
following enforcement authority to ad-
dress violations of program require-
ments by part 70 sources:

(1) To restrain or enjoin immediately
and effectively any person by order or
by suit in court from engaging in any
activity in violation of a permit that is
presenting an imminent and substan-
tial endangerment to the public health
or welfare, or the environment.

(2) To seek injunctive relief in court
to enjoin any violation of any program
requirement, including permit condi-
tions, without the necessity of a prior
revocation of the permit.
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(3) To assess or sue to recover in
court civil penalties and to seek crimi-
nal remedies, including fines, accord-
ing to the following:

(i) Civil penalties shall be recover-
able for the violation of any applicable
requirement; any permit condition;
any fee or filing requirement; any duty
to allow or carry out inspection, entry
or monitoring activities or, any regula-
tion or orders issued by the permitting
authority. These penalties shall be re-
coverable in a maximum amount of not
less than $10,000 per day per violation.
State law shall not include mental
state as an element of proof for civil
violations.

(ii) Criminal fines shall be recover-
able against any person who knowingly
violates any applicable requirement;
any permit condition; or any fee or fil-
ing requirement. These fines shall be
recoverable in a maximum amount of
not less than $10,000 per day per viola-
tion.

(iii) Criminal fines shall be recover-
able against any person who knowingly
makes any false material statement,
representation or certification in any
form, in any notice or report required
by a permit, or who knowingly renders
inaccurate any required monitoring de-
vice or method. These fines shall be re-
coverable in a maximum amount of not
less than $10,000 per day per violation.

(b) Burden of proof. The burden of
proof and degree of knowledge or in-
tent required under State law for es-
tablishing violations under paragraph
(a)(3) of this section shall be no greater
than the burden of proof or degree of
knowledge or intent required under the
Act.

(c) Appropriateness of penalties and
fines. A civil penalty or criminal fine
assessed, sought, or agreed upon by the
permitting authority under paragraph
(a)(3) of this section shall be appro-
priate to the violation.

APPENDIX A TO PART 70—APPROVAL
STATUS OF STATE AND LOCAL OPER-
ATING PERMITS PROGRAMS

This appendix provides information on the
approval status of State and Local operating
Permit Programs. An approved State part 70
program applies to all part 70 sources, as de-
fined in that approved program, within such
State, except for any source of air pollution

over which a federally recognized Indian
Tribe has jurisdiction.

Alabama

(a) Alabama Department of Environmental
Management: submitted on December 15,
1993, and supplemented on March 3, 1994;
March 18, 1994; June 5, 1995; July 14, 1995; and
August 28, 1995; interim approval effective on
December 15, 1995; interim approval expires
June 1, 2000.

(b) City of Huntsville Department of Nat-
ural Resources and Environmental Manage-
ment: submitted on November 15, 1993, and
supplemented on July 20, 1995; interim ap-
proval effective on December 15, 1995; in-
terim approval expires June 1, 2000.

(c) Jefferson County Department of Health:
submitted on December 14, 1993, and supple-
mented on July 14, 1995; interim approval ef-
fective on December 15, 1995; interim ap-
proval expires June 1, 2000.

Alaska

(a) Alaska Department of Environmental
Conservation: submitted on May 31, 1995, as
supplemented by submittals on August 16,
1995, February 6, 1996, February 27, 1996, July
5, 1996, August 2, 1996, and October 17, 1996;
interim approval effective on December 5,
1996; interim approval expires June 1, 2000.

(b) (Reserved)

Arizona

(a) Arizona Department of Environmental
Quality: submitted on November 15, 1993 and
amended on March 14, 1994; May 17, 1994;
March 20, 1995; May 4, 1995; July 22, 1996; and
August 12, 1996; interim approval effective on
November 29, 1996; interim approval expires
June 1, 2000.

(b) Maricopa County Environmental Services
Department: submitted on November 15, 1993
and amended on December 15, 1993; January
13, 1994; March 9, 1994; and March 21, 1995;
July 22, 1996; and August 12, 1996; interim ap-
proval effective on November 29, 1996; in-
terim approval expires June 1, 2000.

(c) Pima County Department of Environ-
mental Quality:

(1) Submitted on November 15, 1993 and
amended on December 15, 1993; January 27,
1994; April 6, 1994; April 8, 1994; August 14,
1995; July 22, 1996; August 12, 1996; interim
approval effective on November 29, 1996; in-
terim approval expires June 1, 2000.

(2) Revisions submitted on January 14,
1997; February 26, 1997; July 17, 1997; July 25,
1997; November 7, 1997; approval effective Oc-
tober 23, 1998; interim approval expires June
1, 2000.

(d) Pinal County Air Quality Control District:
(1) submitted on November 15, 1993 and

amended on August 16, 1994; August 15, 1995;
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July 22, 1996; and August 12, 1996; interim ap-
proval effective on November 29, 1996; in-
terim approval expires June 1, 2000.

(2) revisions submitted on August 15, 1995;
interim approval effective on December 30,
1996; interim approval expires June 1, 2000.

Arkansas

(a) The ADPCE submitted its Operating
Permits program on November 9, 1993, for ap-
proval. Interim approval is effective on Octo-
ber 10, 1995. Interim approval will expire
June 1, 2000.

(b) [Reserved]

California

The following district programs were sub-
mitted by the California Air Resources
Board on behalf of:

(a) Amador County Air Pollution Control Dis-
trict (APCD) (complete submittal received on
September 30, 1994); interim approval effec-
tive on June 2, 1995; interim approval expires
June 1, 2000.

(b) Bay Area Air Quality Management Dis-
trict: Submitted on November 16, 1993,
amended on October 27, 1994, and effective as
an interim program on July 24, 1995. Revi-
sions to interim program submitted on
March 23, 1995, and effective on August 22,
1995, unless adverse or critical comments are
received by July 24, 1995. Approval of interim
program, including March 23, 1995, revisions,
expires June 1, 2000.

(c) Butte County APCD (complete submittal
received on December 16, 1993); interim ap-
proval effective on June 2, 1995; interim ap-
proval expires June 1, 2000.

(d) Calaveras County APCD (complete sub-
mittal received on October 31, 1994); interim
approval effective on June 2, 1995; interim
approval expires June 1, 2000.

(e) Colusa County APCD (complete sub-
mittal received on February 24, 1994); in-
terim approval effective on June 2, 1995; in-
terim approval expires June 1, 2000.

(f) El Dorado County APCD (complete sub-
mittal received on November 16, 1993); in-
terim approval effective on June 2, 1995; in-
terim approval expires June 1, 2000.

(g) Feather River Air Quality Management
District (AQMD) (complete submittal re-
ceived on December 27, 1993); interim ap-
proval effective on June 2, 1995; interim ap-
proval expires June 1, 2000.

(h) Glenn County APCD (complete sub-
mittal received on December 27, 1993); in-
terim approval effective on August 14, 1995;
interim approval expires June 1, 2000.

(i) Great Basin Unified APCD (complete sub-
mittal received on January 12, 1994); interim
approval effective on June 2, 1995; interim
approval expires June 1, 2000.

(j) Imperial County APCD (complete sub-
mittal received on March 24, 1994); interim

approval effective on June 2, 1995; interim
approval expires June 1, 2000.

(k) Kern County APCD (complete submittal
received on November 16, 1993); interim ap-
proval effective on June 2, 1995; interim ap-
proval expires June 1, 2000.

(l) Lake County AQMD (complete submittal
received on March 15, 1994); interim approval
effective on August 14, 1995; interim approval
expires June 1, 2000.

(m) Lassen County APCD (complete sub-
mittal received on January 12, 1994); interim
approval effective on June 2, 1995; interim
approval expires June 1, 2000.

(n) Mariposa Air Pollution Control District:
submitted on March 8, 1995; approval effec-
tive on February 5, 1996 unless adverse or
critical comments are received by January 8,
1996. Interim approval expires on June 1,
2000.

(o) Mendocino County APCD (complete sub-
mittal received on December 27, 1993); in-
terim approval effective on June 2, 1995; in-
terim approval expires June 1, 2000.

(p) Modoc County APCD (complete sub-
mittal received on December 27, 1993); in-
terim approval effective on June 2, 1995; in-
terim approval expires June 1, 2000.

(q) Mojave Desert AQMD (complete sub-
mittal received on March 10, 1995); interim
approval effective on March 6, 1996; interim
approval expires June 1, 2000.

(r) Monterey Bay Unified Air Pollution Con-
trol District: submitted on December 6, 1993,
supplemented on February 2, 1994 and April
7, 1994, and revised by the submittal made on
October 13, 1994; interim approval effective
on November 6, 1995; interim approval ex-
pires June 1, 2000.

(s) North Coast Unified AQMD (complete
submittal received on February 24, 1994); in-
terim approval effective on June 2, 1995; in-
terim approval expires June 1, 2000.

(t) Northern Sierra AQMD (complete sub-
mittal received on June 6, 1994); interim ap-
proval effective on June 2, 1995; interim ap-
proval expires June 1, 2000.

(u) Northern Sonoma County APCD (com-
plete submittal received on January 12, 1994);
interim approval effective on June 2, 1995; in-
terim approval expires June 1, 2000.

(v) Placer County APCD (complete sub-
mittal received on December 27, 1993); in-
terim approval effective on June 2, 1995; in-
terim approval expires June 1, 2000.

(w) The Sacramento Metropolitan Air Quality
Management District: (complete submittal re-
ceived on August 1, 1994); interim approval
effective on September 5, 1995; interim ap-
proval expires June 1, 2000.

(x) San Diego Air Pollution Control District:
submitted on April 22, 1994 and amended on
April 4, 1995 and October 10, 1995; approval ef-
fective on February 5, 1996, unless adverse or
critical comments are received by January 8,
1996. Interim approval expires on June 1,
2000.
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(y) San Joaquin Valley Unified APCD (com-
plete submittal received on July 5 and Au-
gust 18, 1995); interim approval effective on
May 24, 1996; interim approval expires May
25, 1998. Interim approval expires on June 1,
2000.

(z) San Luis Obispo County APCD (complete
submittal received on November 16, 1995); in-
terim approval effective on December 1, 1995;
interim approval expires June 1, 2000.

(aa) Santa Barbara County Air Pollution
Control District (APCD) submitted on No-
vember 15, 1993, as amended March 2, 1994,
August 8, 1994, December 8, 1994, June 15,
1995, and September 18, 1997; interim ap-
proval effective on December 1, 1995; interim
approval expires on June 1, 2000.

(bb) Shasta County AQMD (complete sub-
mittal received on November 16, 1993); in-
terim approval effective on August 14, 1995;
interim approval expires June 1, 2000.

(cc) Siskiyou County APCD (complete sub-
mittal received on December 6, 1993); interim
approval effective on June 2, 1995; interim
approval expires June 1, 2000.

(dd) South Coast Air Quality Management
District: submitted on December 27, 1993 and
amended on March 6, 1995, April 11, 1995, Sep-
tember 26, 1995, April 24, 1996, May 6, 1996,
May 23, 1996, June 5, 1996 and July 29, 1996;
approval effective on March 31, 1997. Interim
approval expires on June 1, 2000.

(ee) Tehama County APCD (complete sub-
mittal received on December 6, 1993); interim
approval effective on August 14, 1995; interim
approval expires June 1, 2000.

(ff) Tuolumne County APCD (complete sub-
mittal received on November 16, 1993); in-
terim approval effective on June 2, 1995; in-
terim approval expires June 1, 2000.

(gg) Ventura County Air Pollution Control
District (APCD) submitted on November 16,
1993, as amended December 6, 1993; interim
approval effective on December 1, 1995; in-
terim approval expires June 1, 2000.

(hh) Yolo-Solano AQMD (complete sub-
mittal received on October 14, 1994); interim
approval effective on June 2, 1995; interim
approval expires June 1, 2000.

Colorado

(a) Colorado Department Health–Air Pollu-
tion Control Division: submitted on Novem-
ber 5, 1993; effective on February 23, 1995; in-
terim approval expires June 1, 2000.

(b) [Reserved]

Connecticut

(a) Department of Environmental Protection:
submitted on September 28, 1995; interim ap-
proval effective on April 23, 1997; interim ap-
proval expires June 1, 2000.

(b) [Reserved]

Delaware

(a) Department of Natural Resources and
Environmental Control: submitted on No-
vember 15, 1993 and amended on November 22,
1993, February 9, 1994, May 15, 1995 and Sep-
tember 5, 1995; interim approval effective on
January 3, 1996; interim approval expires
June 1, 2000.

(b) [Reserved]

District of Columbia

(a) Environmental Regulation Administra-
tion: submitted on January 13, 1994 and
March 11, 1994; interim approval effective on
September 6, 1995; interim approval expires
June 1, 2000.

(b) [Reserved]

Florida

(a) Florida Department of Environmental
Protection: submitted on November 16, 1993,
and supplemented on July 8, 1994, November
28, 1994, December 21, 1994, December 22, 1994,
and January 11, 1995; interim approval effec-
tive on October 25, 1995; interim approval ex-
pires June 1, 2000.

(b) [Reserved]

Georgia

(a) The Georgia Department of Natural Re-
sources submitted on November 12, 1993, and
supplemented on June 24, 1994; November 14,
1994; and June 5, 1995; interim approval effec-
tive on December 22, 1995; interim approval
expires June 1, 2000.

(b) [Reserved]

Hawaii

(a) Department of Health; submitted on
December 20, 1993; effective on December 1,
1994; interim approval expires June 1, 2000.

(b) [Reserved]

Idaho

(a) Idaho Division of Environmental Qual-
ity: submitted on January 20, 1995, and sup-
plemented on July 14, 1995, September 15,
1995, and January 12, 1996; interim approval
effective on January 6, 1997; interim approval
expires June 1, 2000.

(b) Reserved.

Illinois

(a) The Illinois Environmental Protection
Agency: submitted on November 15, 1993; in-
terim approval effective on March 7, 1995; in-
terim approval expires June 1, 2000.

(b) [Reserved]

Indiana

(a) The Indiana Department of Environ-
mental Management: submitted on August
10, 1994; interim approval effective on De-
cember 14, 1995; interim approval expires
June 1, 2000.
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(b) [Reserved]

Iowa

(a) The Iowa Department of Natural Re-
sources submitted on November 15, 1993, and
supplemented by correspondence dated
March 15, 1994; August 8, 1994; October 5, 1994;
December 6, 1994; December 15, 1994; Feb-
ruary 6, 1995; March 1, 1995; March 23, 1995;
and May 26, 1995. Interim approval effective
on October 2, 1995; interim approval expires
October 1, 1998.

(b) The Iowa Department of Natural Re-
sources submitted a revised workload anal-
ysis dated April 3, 1997. This fulfills the final
condition of the interim approval effective
on October 2, 1995, and which would expire on
October 1, 1997. The state is hereby granted
final full approval effective September 12,
1997.

Kansas

(a) The Kansas Department of Health and
Environment program submitted on Decem-
ber 12, 1994; April 7 and 17, 1995; November 14,
1995; and December 13, 1995. Full approval ef-
fective on February 29, 1996.

(b) [Reserved]

Kentucky

(a) Kentucky Natural Resources and Envi-
ronmental Protection Cabinet: submitted on
December 27, 1993, and supplemented on No-
vember 15, 1994, April 14, 1995, May 3, 1995 and
May 22, 1995; interim approval effective on
December 14, 1995; interim approval expires
on June 1, 2000.

(b) Air Pollution Control District of Jeffer-
son County, Kentucky: submitted on Feb-
ruary 1, 1994, and supplemented on November
15, 1994, May 3, 1995, July 14, 1995 and Feb-
ruary 16, 1996; full approval effective on April
22, 1996.

Louisiana

(a) The Louisiana Department of Environ-
mental Quality, Air Quality Division sub-
mitted an Operating Permits program on No-
vember 15, 1993, which was revised November
10, 1994, and became effective on October 12,
1995.

(b) [Reserved]

Maine

(a) Department of Environmental Protec-
tion: submitted on October 23, 1995; source
category-limited interim approval effective
on March 24, 1997; source category-limited
interim approval expires June 1, 2000.

(b) [Reserved]

Maryland

(a) Maryland Department of the Environ-
ment: submitted on May 9, 1995; interim ap-

proval effective on August 2, 1996; interim
approval expires June 1, 2000.

(b) Reserved

Massachusetts

(a) Department of Environmental Protec-
tion: submitted on April 28, 1995; interim ap-
proval effective on May 15, 1996; interim ap-
proval expires June 1, 2000.

(b) [Reserved]

Michigan

(a)(1) Department of Environmental Qual-
ity: received on May 16, 1995, July 20, 1995,
October 6, 1995, November 7, 1995, and Janu-
ary 8, 1996; interim approval effective on
February 10, 1997; interim approval expires
June 1, 2000.

(2) Interim approval revised to provide for
a 4 year initial permit issuance schedule
under source category limited (SCL) interim
approval, pursuant to the Department of En-
vironmental Quality’s request received on
April 18, 1997. SCL interim approval effective
on July 18, 1997.

(b) (Reserved)

Minnesota

(a) Minnesota Pollution Control Agency;
submitted on November 15, 1993; effective
July 17, 1995; interim approval expires June
1, 2000.

(b) [Reserved]

Mississippi

(a) Department of Environmental Quality:
submitted on November 15, 1993; full ap-
proval effective on January 27, 1995.

(b) [Reserved]

Missouri

(a) The Missouri Department of Natural
Resources program submitted on January 13,
1995; August 14, 1995; September 19, 1995; and
October 16, 1995. Interim approval effective
on May 13, 1996. Interim approval expires on
September 13, 1998.

(b) The Missouri Department of Natural
Resources program submitted on January 13,
1995; August 14, 1995; September 19, 1995; Oc-
tober 16, 1995; and August 6, 1996.

Full approval effective June 13, 1997.
(c) The Missouri Department of Natural

Resources submitted Missouri rule 10 CSR
10–6.110, ‘‘Submission of Emission Data,
Emission Fees, and Process Information,’’ on
February 1, 1996, approval effective Sep-
tember 25, 1997.

Montana

(a) Montana Department of Health and En-
vironmental Sciences—Air Quality Division:
submitted on March 29, 1994; effective on
June 12, 1995; interim approval expires June
1, 2000.
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(b) [Reserved]

Nebraska; City of Omaha; Lincoln-Lancaster
County Health Department

(a) The Nebraska Department of Environ-
mental Quality submitted on November 15,
1993, supplemented by correspondence dated
November 2, 1994, and August 29, 1995, and
amended Title V rules submitted June 14,
1995.

(b) Omaha Public Works Department sub-
mitted on November 15, 1993, supplemented
by correspondence dated April 18, 1994; April
19, 1994; May 13, 1994; August 12, 1994; and
April 13, 1995. A delegation contract between
the state and the city of Omaha became ef-
fective on June 6, 1995.

(c) Lincoln-Lancaster County Health De-
partment submitted on November 12, 1993,
supplemented by correspondence dated June
23, 1994. Full approval effective on November
17, 1995.

Nevada

The following district program was sub-
mitted by the Nevada Division of Environ-
mental Protection on behalf of:

(a) Nevada Division of Environmental Protec-
tion: submitted on February 8, 1995; interim
approval effective on January 11, 1996; in-
terim approval expires June 1, 2000.

(b) Washoe County District Health Depart-
ment: submitted on November 18, 1993; in-
terim approval effective on March 6, 1995; in-
terim approval expires June 1, 2000.

(c) Clark County Air Quality Management
District: submitted on January 12, 1994 and
amended on July 18 and September 21, 1994;
interim approval effective on August 14, 1995;
interim approval expires June 1, 2000.

New Hampshire

(a) Department of Environmental Services:
submitted on October 26, 1995; interim ap-
proval effective on June 1, 2000.

(b) [Reserved]

New Jersey

(a) The New Jersey Department of Envi-
ronmental Protection submitted an oper-
ating permit program on November 15, 1993,
revised on August 10, 1995, with supplements
on August 28, 1995, November 15, 1995, Decem-
ber 4, 1995, and December 6, 1995; interim ap-
proval effective on June 17, 1996; interim ap-
proval expires June 1, 2000.

(b) The New Jersey State Department of
Environmental Protection submitted an op-
erating permits program revision request on
June 11, 1998; interim program revision ap-
proval effective on July 6, 1999.

New Mexico

(a) Environment Department; submitted
on November 15, 1993; effective date on De-

cember 19, 1994; interim approval expires on
October 19, 1997.

(b) City of Albuquerque Environmental
Health Department, Air Pollution Control
Division: submitted on April 4, 1994; effective
on March 13, 1995; interim approval expires
June 10, 1997.

(c) The New Mexico Environment Depart-
ment, Air Pollution Control Bureau sub-
mitted an operating permits program on No-
vember 15, 1993, which was revised July 31,
1996, and became effective on December 26,
1996.

(d) The City of Albuquerque, Environ-
mental Health Department, submitted an op-
erating permits program on April 4, 1994,
which was revised July 31, 1996, and became
effective on December 26, 1996.

New York

(a) The New York State Department of En-
vironmental Conservation submitted an op-
erating permits program on November 12,
1993, supplemented on June 17, 1996 and June
27, 1996; interim program approval effective
on December 9, 1996; interim program ap-
proval expires June 1, 2000.

(b) [Reserved]

North Carolina

(a) Department of Environment, Health
and Natural Resources, Western North Caro-
lina Regional Air Pollution Control Agency,
Forsyth County Department of Environ-
mental Affairs and the Mecklenburg County
Department of Environmental Protection:
submitted on November 12, 1993, and supple-
mented on December 17, 1993; February 28,
1994; May 31, 1994; and August 9, 1995; interim
approval effective on December 15, 1995; in-
terim approval expires June 1, 2000.

(b) [Reserved]

North Dakota

(a) North Dakota State Department of
Health and Consolidated Laboratories—Envi-
ronmental Health Section: submitted on
May 11, 1994; effective on August 7, 1995; in-
terim approval expires June 1, 2000.

(b) The North Dakota Department of
Health, Environmental Health Section, sub-
mitted an operating permits program on
May 11, 1994; interim approval effective on
August 7, 1995; revised January 1, 1996, Sep-
tember 1, 1997, September 1, 1998, and August
1, 1999; full approval effective on August 16,
1999.

Ohio

(a) The Ohio Environmental Protection
Agency submitted on July 22, 1994; Sep-
tember 12, 1994; November 21, 1994; December
9, 1994; and January 5, 1995; full approval ef-
fective on October 1, 1995.

(b) [Reserved]



38

40 CFR Ch. I (7–1–99 Edition)Pt. 70, App. A

Oklahoma

(a) The Oklahoma Department of Environ-
mental Quality submitted its operating per-
mits program on January 12, 1994, for ap-
proval. Source category—limited interim ap-
proval is effective on March 6, 1996. Interim
approval will expire June 1, 2000.

(b) [Reserved]

Oregon

(a) Oregon Department of Environmental
Quality: submitted on November 15, 1993, as
amended on November 15, 1994, and June 30,
1995; full approval effective on November 27,
1995.

(b) Lane Regional Air Pollution Authority:
submitted on November 15, 1993, as amended
on November 15, 1994, and June 30, 1995; full
approval effective on November 27, 1995.

Pennsylvania

(a) Pennsylvania Department of Environ-
mental Resources [now known as the Penn-
sylvania Department of Environmental Pro-
tection]: submitted on May 18, 1995; full ap-
proval effective on August 29, 1996.

(b) (Reserved)

Puerto Rico

(a) The Puerto Rico Environmental Qual-
ity Board submitted an operating permits
program on November 15, 1993 with supple-
ments on March 22, 1994 and April 11, 1994
and revised on September 29, 1995; full ap-
proval effective on March 27, 1996.

(b) [Reserved]

Rhode Island

(a) Department of Environmental Manage-
ment: submitted on June 20, 1995; interim ap-
proval effective on July 5, 1996; interim ap-
proval expires June 1, 2000.

(b) [Reserved]

South Carolina

(a) Department of Health and Environ-
mental Control: submitted on November 12,
1993; full approval effective on July 26, 1995.

(b) [Reserved]

South Dakota

(a) South Dakota Department of Environ-
ment and Natural Resources Division of En-
vironmental Regulation: submitted on No-
vember 12, 1993; effective on April 21, 1995; in-
terim approval expires April 22, 1997.

(b) [Reserved]

EDITORIAL NOTE: At 61 FR 2722, Jan. 29,
1996, appendix A to part 70 was amended by
adding an entry for South Dakota. An entry
already exists for South Dakota in the 1995
edition of this volume.

South Dakota

(a) South Dakota Department of Environ-
ment and Natural Resources—Division of En-
vironmental Regulations: submitted on No-
vember 12, 1993; effective on February 28,
1996.

(b) [Reserved]

Tennessee

(a) Tennessee Department of Environment
and Conservation: submitted on November
10, 1994, and supplemented on December 5,
1994, August 8, 1995, January 17, 1996, Janu-
ary 30, 1996, February 13, 1996, April 9, 1996,
June 4, 1996, June 12, 1996, July 3, 1996, and
July 15, 1996; interim approval effective on
August 28, 1996; interim approval expires
June 1, 2000.

(b) Chattanooga-Hamilton County Air Pol-
lution Control Bureau, Hamilton County,
State of Tennessee: submitted on November
22, 1993, and supplemented on January 23,
1995, February 24, 1995, October 13, 1995, and
March 14, 1996; full approval effective on
April 25, 1996.

(c) The Knox County Department of Air
Pollution Control; submitted on November
12, 1993, and supplemented on August 24, 1994;
January 6 and 19, 1995; February 6, 1995; May
23, 1995; September 18 and 25, 1995; and March
6, 1996; full approval effective on May 30,
1996, in the FEDERAL REGISTER.

(d) The Metropolitan Health Department,
Metropolitan Govenment of Nashville-David-
son County; submitted on November 13, 1993,
and supplemented on April 19, 1994; Sep-
tember 27, 1994; December 28, 1994; and De-
cember 28, 1995; full approval effective on
March 15, 1996.

(e) Memphis-Shelby County Health Depart-
ment: submitted on June 26, 1995, and supple-
mented on August 22, 1995, August 23, 1995,
August 24, 1995, January 29, 1996, February 7,
1996, February 14, 1996, March 5, 1996, and
April 10, 1996; interim approval effective on
August 28, 1996; interim approval expires
June 1, 2000.

Texas

(a) The TNRCC submitted its Operating
Permits program on September 17, 1993, and
supplemental submittals on October 28, 1993,
and November 12, 1993, for approval. Source
category-limited interim approval is effec-
tive on July 25, 1996. Interim approval will
expire June 1, 2000. The scope of the approval
of the Texas part 70 program excludes all
sources of air pollution over which an Indian
Tribe has jurisdiction.

(b) [Reserved]

Utah

(a) Utah Department of Environmental
Quality—Division of Air Quality: submitted
on April 14, 1994; effective on July 10, 1995.

(b) [Reserved]
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Vermont

(a) Department of Environmental Conserva-
tion: submitted on April 28, 1995; interim ap-
proval effective on November 1, 1996; interim
approval expires June 1, 2000.

(b) (Reserved)

Virgin Islands

(a) The Virgin Islands Department of Nat-
ural Resources submitted an operating per-
mits program on November 18, 1993 with sup-
plements through June 9, 1995; interim ap-
proval effective on August 30, 1996. Interim
approval will expire June 1, 2000.

(b) (Reserved)

Virginia

(a) The Commonwealth of Virginia’s Title
V operating permit and fee program regula-
tions submitted on September 10, 1996, the
acid rain operating permit regulations sub-
mitted on September 12, 1996, and the non-
regulatory operating permit program provi-
sions submitted on November 12, 1993, Janu-
ary 14, 1994, January 9, 1995, May 17, 1995,
February 6, 1997, and February 27, 1997; in-
terim approval effective on March 12, 1998;
interim approval expires on June 1, 2000.

(b) [Reserved]

Washington

(a) Department of Ecology (Ecology): sub-
mitted on November 1, 1993; effective on De-
cember 9, 1994; interim approval expires June
1, 2000.

(b) Energy Facility Site Evaluation Coun-
cil (EFSEC): submitted on November 1, 1993;
effective on December 9, 1994; interim ap-
proval expires June 1, 2000.

(c) Benton County Clean Air Authority
(BCCAA): submitted on November 1, 1993 and
amended on September 29, 1994 and April 12,
1995; effective on December 9, 1994; interim
approval expires June 1, 2000.

(d) Northwest Air Pollution Authority
(NWAPA): submitted on November 1, 1993; ef-
fective on December 9, 1994; interim approval
expires June 1, 2000.

(e) Olympic Air Pollution Control Author-
ity (OAPCA): submitted on November 1, 1993;
effective on December 9, 1994; interim ap-
proval expires June 1, 2000.

(f) Puget Sound Air Pollution Control
Agency (PSAPCA): submitted on November
1, 1993; effective on December 9, 1994; interim
approval expires June 1, 2000.

(g) Southwest Air Pollution Control Au-
thority (SWAPCA): submitted on November
1, 1993; effective on December 9, 1994; interim
approval expires June 1, 2000.

(h) Spokane County Air Pollution Control
Authority (SCAPCA): submitted on Novem-
ber 1, 1993; effective on December 9, 1994; in-
terim approval expires June 1, 2000.

(i) Yakima County Clean Air Authority
(YCCAA): submitted on November 1, 1993 and
amended on September 29, 1994; effective on
December 9, 1994; interim approval expires
June 1, 2000.

West Virginia

(a) Department of Commerce, Labor and
Environmental Resources: submitted on No-
vember 12, 1993, and supplemented by the Di-
vision of Environmental Protection on Au-
gust 26 and September 29, 1994; interim ap-
proval effective on December 15, 1995; in-
terim approval expires June 1, 2000.

(b) [Reserved]

Wisconsin

(a) Department of Natural Resources: sub-
mitted on January 27, 1994; interim approval
effective on April 5, 1995; interim approval
expires June 1, 2000.

(b) [Reserved]

Wyoming

(a) Department of Environmental Quality:
submitted on November 19, 1993; effective on
February 21, 1995; interim approval expires
June 1, 2000.

(b) The Wyoming Department of Environ-
mental Quality submitted an operating per-
mits program on November 19, 1993; interim
approval effective on February 21, 1995; re-
vised August 19, 1997; full approval effective
on April 23, 1999.

[59 FR 55820, Nov. 9, 1994]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting appendix A to part 70, see
the List of CFR Sections Affected in the
Finding Aids section of this volume.

EFFECTIVE DATE NOTES: 1. At 64 FR 23777,
May 4, 1999, appendix A to part 70 was
amended by adding paragraph (b) in the
entry for New Jersey, effective July 6, 1999.

2. At 64 FR 32436, June 17, 1999, appendix A
to part 70 was amended by adding paragraph
(b) in the entry for North Dakota, effective
Aug. 16, 1999.



Contact Information for U.S. EPA and State and Local
Title V Permitting Authorities

I. U.S. EPA Title V Contacts

Region 1

(Entire region) ........................Ida Gagnon .................(617) 918-1653

All faxes may be sent to: .............................................(617) 918-1505.

Region 2

NJ ...........................................Suilin Chan .................(212) 637-4019

NY..........................................Gerald DeGaetano......(212) 637-4020

VI............................................Umesh Dholaki...........(212) 637-4023

PR...........................................Chris Fazio..................(212) 637-4015

All faxes may be sent to: .............................................(212) 637-3901.

Region 3

Delaware .................................Marilyn Powers ...........(215) 814-2308

District of Columbia ...............Paresh Pandya .............(215) 814-2167

Maryland.................................Marybeth Bray ............(215) 814-2632

Pennsylvania ...........................Michael Markowski .....(215) 814-2063

Allegheny Co. ...................Marybeth Bray ............(215) 814-2632

Philadelphia Co. ................Marilyn Powers ...........(215) 814-2308

Virginia ...................................David Campbell ..........(215) 814-2196

West Virginia ..........................Helene Drago..............(215) 814-5796

General Questions ..................David Campbell ..........(215) 814-2196

All faxes may be sent to: .............................................(215) 814-2101.



Region 4

(Entire region) ........................Joel Huey ....................(404)562-9104

All faxes may be sent to: .............................................(404) 562-9095.

Region 5

Illinois.....................................John Kelly...................(312) 886-6803

Indiana ....................................Sam Portanova............(312) 886-3189

Ohio .......................................Genevieve Damico......(312) 353-4761

All faxes (for IL, IN, OH) may be sent to: ..................(312) 886-5824.

Michigan.................................Laura Hartman............(312) 353-5703

Minnesota ...............................Rachel Rineheart .........(312) 886-7017

Wisconsin ...............................Susan Siepkowski........ (312) 353-2654

All faxes (for MI, MN, WI) may be sent to: .................(312) 886-0617.

Region 6

(Entire region) ........................Mary Stanton ..............(214) 665-8377

All faxes may be sent to: .............................................(214)665-7263

Region 7

Iowa........................................Lisa Hanlon ................(913) 551-7599

Kansas ....................................Gary Schlicht ..............(913) 551-7097

Missouri ..................................Jon Knodel..................(913) 551-7622

Nebraska.................................Ward Burns.................(913) 551-7960

All faxes may be sent to: .............................................(913) 551-7844.



Region 8

Colorado .................................Meredith Bond............(303) 312-6438

South Dakota ..........................Meredith Bond............(303) 312-6438

Montana..................................Catherine Collins.........(303) 312-6648

North Dakota .........................Kathleen Paser............(303) 312-6526

Utah........................................Mike Owens................(303) 312-6440

Wyoming ................................Monica Morales ..........(303) 312-6936

Tribes......................................Monica Morales ..........(303) 312-6936

All faxes may be sent to: .............................................(303) 312-6064.

Region 9

Bob Baker...................................................................(415) 744-1258
(415) 744-1076

[Santa Barbara, Hawaii, Pacific Territories]

Steve Barhite...............................................................(415) 744-1260
[South Coast (with Wampler)]

Steve Branoff ..............................................................(415) 744-1290
[Clark County, NV]

Paul Carroll.................................................................(415) 744-1148
[Monterey, Lassen, Shasta, Tehama]

Roger Kohn ................................................................(415) 744-1238
[Amador, Imperial, Kern, North Coast, Electronic Permit Submittal System]

Martha Larson.............................................................(415) 744-1170
[Nevada State and Washoe County]

Duong Nguyen............................................................(415) 744-1142
[Mojave Desert, Great Basin, San Joaquin (with Pike)]

Ed Pike .......................................................................(415) 744-1211
[San Joaquin, Mariposa, Calaveras]



Erica Ruhl ...................................................................(415) 744-1171
[Arizona (with Vagenas)]

Ginger Vagenas...........................................................(415) 744-1252
[All Arizona programs]

John Walser.................................................................(415) 744-1257
[Bay Area, Sacramento, El Dorado, Feather River, Yolo-Solano, Placer]

David Wampler...........................................................(415) 744-1256
[South Coast, Butte, Antelope Valley]

Nahid Zoueshtiagh .....................................................(415) 744-1261
[Ventura, San Luis Obispo]

Region 10

(Entire region) ........................Denise Baker...............(206)553-8087

All faxes may be sent to: .............................................(206) 553-0110

II. State and Local Air Pollution Programs

To obtain contact information for state and local air pollution programs, go to:
www.4cleanair.org (the STAPPA/ALAPCO website).  The site provides mailing addresses and
phone numbers, as well as the name and specialty of many state and local agency employees.



Title V Websites (Incomplete Listing)

Arizona
http://www.adeq.state.az.us/air/permit/titlev.htm

California
http://www.arb.ca.gov/html/tvwebpag.htm

Bay Area Air Quality Management District
http://www.baaqmd.gov/permit/t5/index.html

Colorado
http://www.state.co.us/gov_dir/cdphe_dir/ap/Titlev.html

Florida
http://www.dep.state.fl.us/air/permitting.htm

City of Jacksonville
http://www.dep.state.fl.us/air/.htm

Georgia
http://www.dnr.state.ga.us/dnr/environ/

Illinois
Title V Program
http://www.epa.gov/ARD-R5/permits/ilonline.htm
Title V Permits
http://www.epa.gov/ARD-R5/permits/ilonline.htm

Indiana
http://www.state.in.us/idem/oam/permits.html

Indianapolis
http://www.Indy-enviro.com

Iowa
http://www.state.ia.us/epd/airoper/proposed.htm

Maryland
http://www.mde.state.md.us/arma/programs/aqpermit.html

Massachusetts
http://www.state.ma.us/dep/

Michigan
http://www.deq.state.mi.us/aqd/permits/permitts.html

Nebraska
http://www.ci.lincoln.ne.us/city/health/environ/pollu/

North Carolina (Forsyth County)
http://www.co.forsyth,nc.us/envaffairs



Rhode Island
http://www.state.ri.us/dem

South Carolina
http://www.state.sc.us/dhec/eqc/

Texas
http://www.tnrcc.state.tx.us/air/opd/opdhmpg.htm

Utah
http://www.eq.state.ut.us/eqair/permits/pmtreprt.htm

Vermont
http://www.anr.state.vt.us/dec/air

Virginia
http://www.deq.state.va.us/permits/title5ap.html

Wisconsin
http://www.dnr.state.wi.us/org/aw/air/reg/regs.htm

West Virginia
http://www.dep.state.wv.us/oaq/permit/titlev/posting/posting.htm

U.S. EPA Title V Website

Headquarters
www.epa.gov/oar/oaqps/permits
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C.   20460

September 20, 1999

MEMORANDUM

SUBJECT: State Implementation Plans: Policy Regarding Excess
Emissions During Malfunctions, Startup, and Shutdown

FROM: Steven A. Herman
Assistant Administrator for Enforcement and
Compliance Assurance

Robert Perciasepe
Assistant Administrator for Air and Radiation

TO: Regional Administrators, Regions I - X

EPA’s policy for state implementation plans (SIPs)
regarding excess emissions during malfunctions, startup,
shutdown, and maintenance is contained in memoranda from
Kathleen Bennett, formerly Assistant Administrator for Air,
Noise and Radiation dated September 28, 1982 and February 15,
1983.  A recent review of SIPs suggests that several contain
provisions that appear to be inconsistent with this policy,
either because they were inadvertently approved after EPA
issued the 1982-1983 guidance or because they were part of the
SIP at that time and have never been removed.  In order to
address these provisions in a consistent manner, today we are
reaffirming and supplementing the 1982-83 policy.  In so
doing, we are taking this opportunity to clarify several
issues of interpretation that have arisen since that time. 
The updated policy will clarify the types of excess emissions
provisions states may incorporate into SIPs so that they can
in turn provide greater certainty to the regulated community.
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As EPA stated in its 1982 memorandum, because excess
emissions might aggravate air quality so as to prevent
attainment or interfere with maintenance of the ambient air
quality standards, EPA views all excess emissions as
violations of the applicable emission limitation. 
Nevertheless, EPA recognizes that imposition of a penalty for
sudden and unavoidable malfunctions caused by circumstances
entirely beyond the control of the owner or operator may not
be appropriate.  Accordingly, a state or EPA can exercise its
“enforcement discretion” to refrain from taking an enforcement
action in these circumstances. 

The main question of interpretation that has arisen
regarding the old policy is whether a state may go beyond this
“enforcement discretion” approach and include in its SIP a
provision that would, in the context of an enforcement action
for excess emissions, excuse a source from penalties if the
source can demonstrate that it meets certain objective
criteria (an “affirmative defense”).  This policy clarifies
that states have the discretion to provide such a defense to
actions for penalties brought for excess emissions that arise
during certain malfunction, startup, and shutdown episodes.

In the context of malfunctions, EPA recognizes that even
equipment that is properly designed and maintained can
sometimes fail.  At the same time, EPA has a fundamental
responsibility under the Clean Air Act to ensure that SIPs
provide for attainment and maintenance of the national ambient
air quality standards (“NAAQS”)and protection of PSD
increments.  Thus, EPA cannot approve an affirmative defense
provision that would undermine the fundamental requirement of
attainment and maintenance of the NAAQS, or any other
requirement of the Clean Air Act.  See sections 110(a) and (l)
of the Clean Air Act, 42 U.S.C. § 7410(a) and (l).1 
Accordingly, an acceptable affirmative defense provision may
only apply to actions for penalties, but not to actions for
injunctive relief.  This restriction insures that both state
and federal authorities remain able to protect air quality
standards and PSD increments. 
                    

1Pursuant to Section 110(l), EPA may not approve a SIP
revision if “the revision would interfere with any applicable
requirement concerning attainment and reasonable further
progress, or any other applicable requirement of this
chapter.”  See also CAA § 193, 42 U.S.C. § 7515, and the
definitions of “emission limitation” and “emission standard”
contained in CAA § 302(k), 42 U.S.C. § 7602(k).
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Furthermore, this approach is appropriate only when the
respective contributions of individual sources to pollutant
concentrations in ambient air are such that no single source
or small group of sources has the potential to cause an
exceedance of the NAAQS or PSD increments.2  Where a single
source or small group of sources has the potential to cause an
exceedance of the NAAQS or PSD increments, EPA believes an
affirmative defense approach will not be adequate to protect
public health and the environment, and the only appropriate
means of dealing with excess emissions during malfunction,
startup, and shutdown episodes is through an enforcement
discretion approach.3

                    
2 In the case of lead and sulfur dioxide, attainment

problems usually are caused by one or a few sources and an
affirmative defense is not appropriate.  This situation can be
particularly aggravated where a short-term standard (e.g.,
where exceedances or violations are based on a few hour
period) is also in place.  Although this policy is generally
applicable for other NAAQS, enforcement discretion is the only
appropriate approach for dealing with excess emissions during
startup, shutdown, and malfunction in a specific area where a
single source or a small group of sources has the potential to
cause nonattainment of a short-term NAAQS.

3 In American Trucking Association v. EPA, 175 F. 3d 1027
(D.C. Circ., 1999), the court remanded the PM2.5 NAAQS to the
EPA.  The Agency has not determined whether this policy is
appropriate for PM2.5 NAAQS.
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EPA is also taking this opportunity to clarify that it
does not intend to approve SIP revisions that would allow a
state director’s decision to bar EPA’s or citizens' ability to
enforce applicable requirements.  Such an approach would be
inconsistent with the regulatory scheme established in Title I
of the Clean Air Act.  EPA is also adding contemporaneous
record keeping and notification criteria to make its policy
regarding these types of events consistent with its
enforcement approach.

Finally, EPA is clarifying how excess emissions that
occur during periods of startup and shutdown should be
addressed.  In general, because excess emissions that occur
during these periods are reasonably foreseeable, they should
not be excused.  However, EPA recognizes that, for some source
categories, even the best available emissions control systems
might not be consistently effective during startup or shutdown
periods.  In areas where the respective contributions of
individual sources to pollutant concentrations in ambient air
are such that no single source or small group of sources has
the potential to cause an exceedance of the NAAQS or PSD
increments, these technological limitations may be addressed
in the underlying standards themselves through narrowly-
tailored SIP revisions that take into account the potential
impacts on ambient air quality caused by the inclusion of
these allowances.  In these instances, as part of its
justification of the SIP revision, the state should analyze
the impact of the potential worst-case emissions that could
occur during startup and shutdown.4

    In addition to this approach, states may address this
problem through the use of enforcement discretion or they may
include a general affirmative defense provision in their SIPs
for short and infrequent startup and shutdown periods along
the lines outlined in the attachment.  As mentioned above,
however, in those areas where a single source or small group
of sources has the potential to cause an exceedance of the

                    
4States may account for such emissions by including them

in their routine rule effectiveness estimates.  Rule
effectiveness estimates may be prepared in accordance with an
EPA policy document entitled “Guidelines for Estimating and
Applying Rule Effectiveness for Ozone/Carbon Monoxide State
Implementation Plan Base Year Inventories.” (EPA-452/R-92-010)
November 1992.
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NAAQS or PSD increments, issues relating to excess emissions
arising during startup and shutdown may only be addressed
through an enforcement discretion approach.

All Regions should review the SIPs for their states in
light of this clarification and take steps to insure that
excess emissions provisions in these SIPs are consistent with
the attached guidance.

Attachment



Attachment

POLICY ON EXCESS EMISSIONS DURING MALFUNCTIONS, STARTUP, AND
SHUTDOWN

Introduction

 This policy specifies when and in what manner state
implementation plans (SIPs) may provide for defenses to
violations caused by periods of excess emissions due to
malfunctions,1 startup, or shutdown.  Generally, since SIPs
must provide for attainment and maintenance of the national
ambient air quality standards and the achievement of PSD
increments, all periods of excess emissions must be considered
violations.  Accordingly, any provision that allows for an
automatic exemption2 for excess emissions is prohibited.

However, the imposition of a penalty for excess emissions
during malfunctions caused by circumstances entirely beyond
the control of the owner or operator may not be appropriate. 
States may, therefore, as an exercise of their inherent
enforcement discretion, choose not to penalize a source that
has produced excess emissions under such circumstances. 

This policy provides an alternative approach to
enforcement discretion for areas and pollutants where the
respective contributions of individual sources to pollutant
concentrations in ambient air are such that no single source
or small group of sources has the potential to cause an
exceedance of the NAAQS or PSD increments.  Where a single
source or small group of sources has the potential to cause an
exceedance of the NAAQS or PSD increments, as is often the
case for sulfur dioxide and lead,3  EPA believes approaches
                    

1The term excess emission means an air emission level
which exceeds any applicable emission limitation.  Malfunction
means a sudden and unavoidable breakdown of process or control
equipment.

2The term automatic exemption means a generally applicable
provision in a SIP that would provide that if certain
conditions existed during a period of excess emissions, then
those exceedances would not be considered violations.

3This policy also does not apply for purposes of PM2.5
NAAQS.  In American Trucking Association v. EPA, 175 F. 3d
1027 (D.C. Circ., 1999), the court remanded the PM2.5 NAAQS to
the EPA.  The Agency has not determined whether this policy is
appropriate for PM2.5 NAAQS.



other than enforcement discretion are not appropriate.  In
such cases, any excess emissions may have a significant chance
of causing an exceedance or violation of the applicable
standard or PSD increment. 

Except where a single source or small group of sources
has the potential to cause an exceedance of the NAAQS or PSD
increments, states may include in their SIPs affirmative
defenses4 for excess emissions, as long as the SIP establishes
limitations consistent with those set out below.  If approved
into a SIP, an affirmative defense would be available to
sources in an enforcement action seeking penalties brought by
the state, EPA, or citizens.  However, a determination by the
state not to take an enforcement action would not bar EPA or
citizen action.5 

In addition, in certain limited circumstances, it may be
appropriate for the state to build into a source-specific or
source-category-specific emission standard a provision stating
that the otherwise applicable emission limitations do not
apply during narrowly defined startup and shutdown periods.

                    
4The term affirmative defense means, in the context of an

enforcement proceeding, a response or defense put forward by a
defendant, regarding which the defendant has the burden of
proof, and the merits of which are independently and
objectively evaluated in a judicial or administrative
proceeding.

5Because all periods of excess emissions are violations
and because affirmative defense provisions may not apply in
actions for injunctive relief, under no circumstances would
EPA consider periods of excess emissions, even if covered by
an affirmative defense, to be “federally permitted releases”
under EPCRA or CERCLA.



I.  AUTOMATIC EXEMPTIONS AND ENFORCEMENT DISCRETION

If a SIP contains a provision addressing excess
emissions, it cannot be the type that provides for automatic
exemptions.  Automatic exemptions might aggravate ambient air
quality by excusing excess emissions that cause or contribute
to a violation of an ambient air quality standard.  Additional
grounds for disapproving a SIP that includes the automatic
exemption approach are discussed in more detail at 42 Fed.
Reg. 58171 (November 8, 1977) and 42 Fed. Reg. 21372 (April
27, 1977).  As a result, EPA will not approve any SIP
revisions that provide automatic exemptions for periods of
excess emissions.

The best assurance that excess emissions will not
interfere with NAAQS attainment, maintenance, or increments is
to address excess emissions through enforcement discretion. 
This policy provides alternative means for addressing excess
emissions of criteria pollutants.  However, this policy does
not apply where a single source or small group of sources has
the potential to cause an exceedance of the NAAQS or PSD
increments.  Moreover, nothing in this guidance should be
construed as requiring states to include affirmative defense
provisions in their SIPs.

II. AFFIRMATIVE DEFENSES FOR MALFUNCTIONS

EPA can approve a SIP revision that creates an
affirmative defense to claims for penalties in enforcement
actions regarding excess emissions caused by malfunctions as
long as the defense does not apply to SIP provisions that
derive from federally promulgated performance standards or
emission limits, such as new source performance standards
(NSPS) and national emissions standards for hazardous air
pollutants (NESHAPS).6  In addition, affirmative defenses are
not appropriate for areas and pollutants where a single source
or small group of sources has the potential to cause an
exceedance of the NAAQS or PSD increments. Furthermore,
affirmative defenses to claims for injunctive relief are not
allowed.  To be approved, an affirmative defense provision
must provide that the defendant has the burden of proof of
demonstrating that:   
                    

6To the extent a state includes NSPS or NESHAPS in its
SIP, the standards should not deviate from those that were
federally promulgated.  Because EPA set these standards taking
into account technological limitations, additional exemptions
would be inappropriate.



1.  The excess emissions were caused by a sudden,
unavoidable breakdown of technology, beyond the control of the
owner or operator;

2.  The excess emissions (a) did not stem from any
activity or event that could have been foreseen and avoided,
or planned for, and (b) could not have been avoided by better
operation and maintenance practices;

3.  To the maximum extent practicable the air pollution
control equipment or processes were maintained and operated in
a manner consistent with good practice for minimizing
emissions;

4.  Repairs were made in an expeditious fashion when the
operator knew or should have known that applicable emission
limitations were being exceeded.  Off-shift labor and overtime
must have been utilized, to the extent practicable, to ensure
that such repairs were made as expeditiously as practicable;

5.  The amount and duration of the excess emissions
(including any bypass) were minimized to the maximum extent
practicable during periods of such emissions;

6.  All possible steps were taken to minimize the impact
of the excess emissions on ambient air quality;

7.  All emission monitoring systems were kept in
operation if at all possible;

8.  The owner or operator’s actions in response to the
excess emissions were documented by properly signed,
contemporaneous operating logs, or other relevant evidence;

9.  The excess emissions were not part of a recurring
pattern indicative of inadequate design, operation, or
maintenance; and

10.  The owner or operator properly and promptly notified
the appropriate regulatory authority.

EPA interprets these criteria narrowly.  Only those
malfunctions that are sudden, unavoidable, and unpredictable
in nature qualify for the defense.  For example, a single
instance of a burst pipe that meets the above criteria may
qualify under an affirmative defense.  The defense would not
be available, however, if the facility had a history of



similar failures because of improper design, improper
maintenance, or poor operating practices.  Furthermore, a
source must have taken all available measures to compensate
for and resolve the malfunction. If a facility has a baghouse
fire that leads to excess emissions, the affirmative defense
would be appropriate only for the period of time necessary to
modify or curtail operations to come into compliance.  The
fire should not be used to excuse excess emissions generated
during an extended period of time while the operator orders
and installs new bags, and relevant SIP language must limit
applicability of the affirmative defense accordingly.

III. EXCESS EMISSIONS DURING STARTUP AND SHUTDOWN

In general, startup and shutdown of process equipment are
part of the normal operation of a source and should be
accounted for in the planning, design, and implementation of
operating procedures for the process and control equipment. 
Accordingly, it is reasonable to expect that careful and
prudent planning and design will eliminate violations of
emission limitations during such periods.

1. SOURCE CATEGORY SPECIFIC RULES FOR STARTUP AND
SHUTDOWN

For some source categories, given the types of control
technologies available, there may exist short periods of
emissions during startup and shutdown when, despite best
efforts regarding planning, design, and operating procedures,
the otherwise applicable emission limitation cannot be met. 
Accordingly, except in the case where a single source or small
group of sources has the potential to cause an exceedance of
the NAAQS or PSD increments, it may be appropriate, in
consultation with EPA, to create narrowly-tailored SIP
revisions that take these technological limitations into
account and state that the otherwise applicable emissions
limitations do not apply during narrowly defined startup and
shutdown periods.  To be approved, these revisions should meet
the following requirements:

1.  The revision must be limited to specific, narrowly-
defined source categories using specific control strategies
(e.g., cogeneration facilities burning natural gas and using
selective catalytic reduction);

2.  Use of the control strategy for this source category
must be technically infeasible during startup or shutdown
periods;



3.  The frequency and duration of operation in startup or
shutdown mode must be minimized to the maximum extent
practicable;

4.  As part of its justification of the SIP revision, the
state should analyze the potential worst-case emissions that
could occur during startup and shutdown;

5.  All possible steps must be taken to minimize the
impact of emissions during startup and shutdown on ambient air
quality;

6.  At all times, the facility must be operated in a
manner consistent with good practice for minimizing emissions,
and the source must have used best efforts regarding planning,
design, and operating procedures to meet the otherwise
applicable emission limitation; and

7.  The owner or operator's actions during startup and
shutdown periods must be documented by properly signed,
contemporaneous operating logs, or other relevant evidence.

2. GENERAL AFFIRMATIVE DEFENSE PROVISIONS RELATING TO
STARTUP AND SHUTDOWN

In addition to the approach outlined in Section II(A)
above, states may address the problem of excess emissions
occurring during startup and shutdown periods through an
enforcement discretion approach.  Further, except in the case
where a single source or small group of sources has the
potential to cause an exceedance of the NAAQS or PSD
increments, states may also adopt for their SIPs an
affirmative defense approach.  Using this approach, all
periods of excess emissions arising during startup and
shutdown must be treated as violations, and the affirmative
defense provision must not be available for claims for
injunctive relief.  Furthermore, to be approved, such a
provision must provide that the defendant has the burden of
proof of demonstrating that:

1.  The periods of excess emissions that occurred during
startup and shutdown were short and infrequent and could not
have been prevented through careful planning and design;

2.  The excess emissions were not part of a recurring
pattern indicative of inadequate design, operation, or
maintenance;



3.  If the excess emissions were caused by a bypass (an
intentional diversion of control equipment), then the bypass
was unavoidable to prevent loss of life, personal injury, or
severe property damage;

4.  At all times, the facility was operated in a manner
consistent with good practice for minimizing emissions;

5.  The frequency and duration of operation in startup or
shutdown mode was minimized to the maximum extent practicable;

6.  All possible steps were taken to minimize the impact
of the excess emissions on ambient air quality;

7.  All emission monitoring systems were kept in
operation if at all possible;

8.  The owner or operator’s actions during the period of
excess emissions were documented by properly signed,
contemporaneous operating logs, or other relevant evidence;
and

9.  The owner or operator properly and promptly notified
the appropriate regulatory authority.

If excess emissions occur during routine startup or
shutdown periods due to a malfunction, then those instances
should be treated as other malfunctions that are subject to
the malfunction provisions of this policy. (Reference Part I
above).

bennett899a.wpd/August 11, 1999



Which Facilities are Covered by the Title V Program?
[From the preamble to 40 CFR Part 70, 57 FR 32252]

III.  Summary of Final Rules

A.  Applicability

The title V operating permits program requires all part 70 sources to submit permit
applications to the appropriate permitting authority within 1 year of the effective date (i.e., date of
EPA approval) of the State program.  The operating permit program applies to the following
sources:

1. Major sources, defined as follows:

(a) Air toxics sources, as defined in section 112 of the Act, with the potential to emit 10 tons per
year (tpy), or more, of any hazardous air pollutant listed pursuant to 112(b); 25 tpy, or more,
of any combination of hazardous air pollutants listed pursuant to 112(b); or a lesser quantity
of a given pollutant, if the Administrator so specifies [501(2)(A)].

(b) Sources of air pollutants, as defined in section 302, with the potential to emit 100 tpy, or
more, of any pollutant [501(2)(B)].

(c) Sources subject to the nonattainment area provisions of title I, part D, with the potential to
emit pollutants in the following, or greater, amounts [501(2)(B)]:

TPY
(i)   Ozone (VOC and NOx

1)
Serious        50
Transport regions not severe or extreme 50 (VOC only)
Severe 25
Extreme 10

(ii)  Carbon monoxide
Serious (where stationary sources
contribute significantly) 50

(iii) Particulate Matter
 (PM-10) Serious 70

2. Any other source, including an area source, subject to a hazardous air pollutant standard under
section 112.

                                                                
    1For this purpose, title I treats volatile organic compounds (VOC) and oxides of nitrogen (NOx) sources
somewhat differently.  In areas qualifying for an exemption under section 182(f), NOx sources with the potential to
emit less than 100 tpy would not be considered major sources under part D of title I.  In areas not qualifying for this
exemption, NOx sources are subject to the lower thresholds created by section 182(f).  In ozone transport regions, a
lower threshold of 50 tpy for VOC sources is created by section 184(b).  Because section 182(f) does not refer to
section 184(b), the lower threshold in ozone transport regions applies to VOC sources, but not to NOx sources.
Whatever its location, any 100 tpy source would be considered a major source under section 302.



3. Any source subject to NSPS under section 111.

4. Affected sources under the acid rain provisions of title IV [501(1)].

5. Any source required to have a pre-construction review permit pursuant to the requirements of
the prevention of significant deterioration (PSD) program under title I, part C or the
nonattainment area, new source review (NSR) program under title I, part D.

6. Any other stationary source in a category EPA designates, in whole or in part, by regulation, after
notice and comment.

A major source is defined in terms of all emissions units under common control at the same
plant site (i.e., within a contiguous area in the same major group, two-digit, industrial classification).
Once subject to the part 70 operating permit program for one pollutant, a major source must submit
a permit application including all emissions of all regulated air pollutants from all emissions units
located at the plant, except that only a generalized list needs to be included for insignificant events
or emissions levels.  The program (including combinations of partial programs) applies to all
geographic areas within each State, regardless of their attainment status.  The acid rain permit
program requirements, however, apply only within the contiguous 48 States and the District of
Columbia.

The EPA is authorized, consistent with the applicable provisions of the Act, to exempt one
or more source categories (in whole or in part) from the requirement to have a permit if the Agency
determines that compliance with the part 70 regulations would be "impracticable, infeasible, or
unnecessarily burdensome" [section 502(a)].  The EPA may not, however, exempt any major source
or affected (i.e., acid rain) source.  The EPA believes that compliance by non-major sources with the
permitting requirements during the early stages of the program would prove to be unnecessarily
burdensome for non-major sources and impracticable and infeasible for permitting authorities as
well.  Therefore, to promote an orderly phase-in of the program, States can defer coverage
temporarily for all sources which are not major.  The EPA will complete a rulemaking to consider
further deferral or permanent exemption for non-major sources within 5 years of the date EPA first
approves a State program that defers such sources.

Any source whose obligation to obtain a permit is deferred may request a permit prior to the
end of the 5-year deferral period.  All deferred sources will be required to submit permit applications
within 12 months after the completion of the future rulemaking, unless they are sources or source
categories that receive a continued exemption (i.e., EPA determines that compliance with the
permitting requirements for such categories would be impracticable, infeasible, or unnecessarily
burdensome on the source categories) in the future rulemaking.

In addition, States may permanently exempt from review those non-major sources and
source categories subject to title V solely because they are subject to the NSPS for new residential
wood heaters or the National Emission Standards for Hazardous Air Pollutants (NESHAP) for
asbestos from demolition and renovation activities.  The Administrator reserves the right to grant
deferral or exemption to additional non-major source categories when they become subject to
section 112, and thereby subject to title V.


